APPENDIX D1:
COMMENTSAND RESPONSESSUMMARIZED BY CATEGORY OR SUBJECT MATTER

The department has analyzed all the comments received on the proposed rulein detail and responses to these comments by category or subject matter are given in this
Appendix. The CES narrative also addresses many of the comments in that many of the broader issues raised in the comments are responded to in the narrative.
Additionally, Part 2 of this Appendix provides responses to some specific individual comments.

Our process for responding to the comments on the proposed rule was that they were reviewed initially, and issues identified in the comments were coded into one of over

20 major categories. Each of these major issue categories was then subdivided and coded into more detailed issues before being assigned to staff for analysis and response.
In some cases the final rule language was changed as aresult of the comment review and analysis; in other cases the response indicates why a change was not made.

General support for therule as proposed and filed

“l1 am a 22 year worker in the telecommunications construction field. | strongly support L& rules on ergonomics.”

“Y our department must adopt this rule. The working people of Washington State are counting on it.”

“1 am writing to support the current proposed Ergonomics Rules.”

“| urge you to adopt the ergonomicsrule.”

“1 asamember of the field of construction worker for over 20 years feel that there is no possible reason not to do the proper and just act and pass this ergonomics rule.”
“Please support the ergonomics rules that have been proposed.”

“1 urge you to remain on the side of the injured worker and allow this rule to go forward and become part of the law.”

“| am contacting you, on behalf of the over 1200 members of International Brotherhood of Electrical Workers Local 73, to express our support of the Department’s
proposed ergonomics rule.”

“1 am writing to register my STRONG support of WAC 296-62-051. | have been in the workforce in Washington for ailmost 20 years and hope to complete my career in
good health.”

“| hope thisregulation is adopted, and thank you for the model you have provided to others at the state and federal levels.”
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“The profession of Diagnostic Medicine Sonographers supports the WISHA proposed rules and urges their passage.”
“This proposed rule will make life better for all Washingtonians now and in the future. It istheright thing to do.”
“1 support the proposed ergonomics rule. This has been along awaited rule and needsto be implemented.”

“1 am writing as a concerned citizen and taxpayer to let you know that | strongly SUPPORT the currently proposed Wor kplace Ergonomic Rules (Chapter 296-62 WAC,
Part A-1, etc.).”

“Therules are responsible, cost effective, sensible and civilized public policy. We commend the department for its responsible actions in protecting workers.”
“We commend the Washington Department of Labor and Industries for taking aleading role in addressing workplace ergonomic hazards.”

“| am a 22 year working in the telecommunications construction field. | strongly support L& rules on ergonomics.”

“Y our department must adopt this rule. The working people of Washington State are counting on it.”

“1 am writing to support the current proposed Ergonomics Rules.”

“1 urge you to adopt the ergonomicsrule.”

“1 asamember of the field of construction worker for over 20 years feel that there is no possible reason not to do the proper and just act and pass this ergonomics rule.”
“Please support the ergonomics rules that have been proposed.”

“1 urge you to remain on the side of the injured worker and allow this rule to go forward and become part of the law.”

“1 am contacting you, on behalf of the over 1200 members of International Brotherhood of Electrical Workers Local 73, to express our support of the Department’s
proposed ergonomics rule.”

“1 am writing to register my STRONG support of WAC 296-62-051. | have been in the workforce in Washington for almost 20 years and hope to complete my career in
good health.”

“1 hope thisregulation is adopted, and thank you for the model you have provided to others at the state and federal levels.”
“The profession of Diagnostic Medicine Sonographers supports the WISHA proposed rules and urges their passage.”

“This proposed rule will make life better for all Washingtonians now and in the future. It istheright thing to do.”
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“| support the proposed ergonomics rule. This has been along awaited rule and needsto be implemented.”

“| am writing as a concerned citizen and taxpayer to let you know that | strongly SUPPORT the currently proposed Workplace Ergonomic Rules (Chapter 296-62 WAC,
Part A-1, etc.).”

“Therules areresponsible, cost effective, sensible and civilized public policy. We commend the department for its responsible actionsin protecting workers.”

“We commend the Washington Department of L abor and Industries for taking aleading role in addressing workplace ergonomic hazards.”

Benefits will outweigh the costs.
“Therule will produce benefits that far outweigh the costs of complying.”

“1 work with several people who likely would have been saved great pain and suffering if these rules would have been in effect. The long-term gains more than offset the
potential costs of such aplan.”

“1 believe that once these programs are established and running, many businesses will find that the long-term benefits will far outweigh the costs of theinitial start-up.”

“This proposed rule can help identify and eliminate these know hazards at a savings not only to taxpayers of this state, but also to the employers that pay higher
premiums, and to the workers who suffer physical pain, and loss from work."

Many businesses will only addressWM SDsiif thereisarulein place.

“These new rules and restrictions would help my employer and others become the safety and health partners they say they would like to be.”

“Y et, we know from much experience that strategies to prevent these types of injurieswill not be implemented unless they are mandated by law."

“We need this rule to ensure that all employers comply and address ergonomic injuries.”

“AsaUnion Representative who has had to deal with many recal citrant employers who would not make proper workstation changes, | urge you to implement the rules.”

“l am 42 yrs. old and | have trouble getting out of bed each and every morning for all the low grinding and welding | have done. These jobs could have been made easier
by just some minor changesin table height! So simple but so hard to change when a company doesn’t have to. Please help us.”

"I believe rules proposed are important to raise the awareness of these issues in the workplace, especially with mid-size and smaller employersin our state.”

“| support the new rules because the current ones do not go far enough to reduce repetitive motion injuries.”

Science supportstheneed for the ergonomicsrule.
“1 support thisrule. It makes senseto use scienceto help reduce worker'sinjuries and pain and at the same time cut employer” costs.”

“1 believethat the scientific literature has established areasonabl e rel ationshi p between working in certain occupations aswell as particul ar types of hazardous exposuresto WM SDs.”
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“The Department’ s proposal is based on a sound scientific basis; action now reflect prudent public health protection.”

“There is considerable evidence that well designed ergonomic efforts to identify and reduce these hazards will be successful in preventing many of these workplace
musculoskeletal problems. Thereis clear scientific justification for ergonomics rulemaking at thistime.”

The employee participation requirements of the proposed rule are important to its success.

“This rule requiring the employer to work with the employee will make the difference on its success. Together we can make our workplaces safer.”
“Workerswill be active participantsin their own safety and employers and mangerswill have the tools to maximize saf ety within their organizations."

The ergonomicsruleisaflexiblerule, and afair compromise between worker safety and the needs of running a business.

“1 support the adoption of the proposed Ergonomic Rule. It isafair and reasonable compromise.”

“Flexibility is built into the rule so that employers have choices regarding how they will comply with the standard.”

“The proposed rule is areasonabl e attempt to deal with a serious health and economic problem affecting workers and employersin our state.”

“Thisruleis an acceptable compromise between protecting workers from common injuries and the needs of running a business.”

“Theruleisflexible and makes sense.”

“Theruleisflexible, but it has enough specific detail so employerswill know exactly what they haveto do. It will not tell employers how to run their business.”
“1 commend your effortsto phasein thisrule gradually and provide flexibility to businesses.”

“| feel the plan proposed helpsto protect workers and isfair and equitable compromise on this very important matter.”

“Lifting, repetitive motion, awkward positions, confined space are unfortunately, part of the workplace environment for employeesin grocery stores. What theruleis
reasonably asking is that employers analyze caution zone jobs, provide employee education and employee participation, and hazard reduction.”

The ergonomics rule will prevent injuries, save money, and provide employers other benefits.
“|1 believe the implementation of these rules will help to protect workers in Washington state and help to keep our work force productive.”

“The proposed rule will protect workers from the primary cause of injury and illness at Washington workplaces, prevent work-related muscul oskeletal disorders and
protect worker’ s bodies from unnecessary wear and tear on the job. Reducing pain will increase productivity, which is good for the workers and for the employers.”

“The proactive approach to avoiding ergonomics will save employers and the state agreat deal of money, and will save workers pain and permanent loss of functions.”

“The proposed rule just makes good sense. It prevents injuries thereby saving both the worker and company in terms of costs.”
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“The proposed rule will reduce injuries, save money and increase productivity, benefits that far exceed the cost of complying.”

“Asaconsumer and taxpaying citizen, | strongly urge passage of these ergonomics rules, so that all honest consumers can be at least partially relieved of paying for
treatment of ergonomically related ailments through increased costs passed along by businesses.”

“In the long run these measures will save employers and the state money. They will save workers pain and possible permanent impairments. The question is not “why
should employers pay?’ Itis: “Do you pay now or pay more later?’

Through this process of supporting the proposed rule we have not only managed to service the longevity of al working carpenters and craftsmen and the welfare of their
families, but, to also service our contractors who continually ask, “how do we retain our experienced steady employees that we have invested time and money towards
training?’ The solution is easy, promote ergonomics training and practices in the workplace as part of human resources management and an investment in the future for
all partiesin the construction industry.

“The passing of thislaw could save millionsin health care dollars better spent on prevention rather than compensation and treatment after injury takes place due to
negligence.”

The preventative nature of the ergonomics rule makes sense and will protect workers.

“The WISHA proposal makes good sense by requiring employersto find and fix hazards that cause injuries. It is based on the principle of prevention. The rule will
protect workers and reduceinjuries.”

“1 urge the adoption of the ergonomic rules as a primary prevention health promotion program for workers.”
“1 am in full support of the primary intent of this proposed rule, namely to prevent these injuries before they occur. Preventionisthekey if we areto truly makea
difference in our workplaces. Prevention will result in alessening of pain and suffering among workers; and, likely businesses will be pleased because prevention will

also ultimately result in savings to their bottom lines.”

“We support regulatory action that will reduce the incidence of occupational illness and injury. We anticipate that the proposed rule will be particularly effective because
itis preventive, not reactive.”

“It focuses on preventing injuries rather than responding after someone becomesinjured. 1t will also prevent those employers who are already working to eliminate
ergonomic hazards from subsidizing the worker’ s compensation system for those employers who would choose not to protect workers.”

“The UFCW commends Washington State for publishing a proposed rule that is prevention based.”
“Theserules are overdue, and will be a great help to ensure that our workers can perform their jobs without injury for many yearsto come."
“It has been my experience that prevention isthe logical approach to protect workers over the long-haul.”

“Employers everywhere need guidance in setting up proactive programs to reduce the incidence of crippling muscul oskeletal disorders. Washington Stateisto be
commended for leading the way.”

D15 05/25/00




APPENDIX D1:
COMMENTS AND RESPONSES SUMMARIZED BY CATEGORY OR SUBJECT MATTER

“Contrary to the California Rule and proposed Federal Rule, the Washington Ruleis proactive. The existing General Safety and Health Standards provide for the general
programmatic framework of workplace safety and health programs (employer and employee responsibilities, saf ety committees, training, record keeping, etc.), and
provide an excellent basis for the proposed proactive measures.”

“In our view, we believe the requirements contained in this proposal represent an approach which is preventive in nature and will benefit workers and their employers
where exposure to ergonomic risk factors exists. We applaud WISHA’ s initiative to address one of our nation’s most pressing safety and health matters.”

“Since the proposed rule focuses on reducing the hazards in the workplace and NOT on punishing employers when an employee has aclaim, employers can bein
compliance by controlling items within their purview, such as job rotation, types of tools used, placement of objects, etc. Thisisamajor improvement over both the
California ergonomic rule and the proposed OSHA ergonomic rule.”

The proposed ergonomics rule will create a safer work place for workers.
“We need to do everything possible to create a safe workplace. | believe the proposed ergonomics rule will do just that.”
“On an everyday basis workers are being injured. These rules are important to the well being of all workers.”

“1 support the adoption of the departments ergonomicsrules. These rules are awonderful step towards making the workplace safer. After seventeen years of driving a
garbage truck, | know first hand, (no pun intended) these rule are needed.”

“1 am writing to support the ergonomic rule proposed by L&1. Asaregistered nurse, | am at great risk to suffer back injuries and other work-related muscul oskel etal
disorders.”

“Stand up for safe work places for the men and women of this country, don’t be intimidated into weakening or delaying this most important rule.”
“Therefore, SEIU strongly supports WISHA' s efforts to protect Washington State workers from this epidemic by promulgating their own ergonomics standard.”
“It iswithout at doubt the most important worker safety rule that WISHA has adopted in the last 25 years.”

“1 am writing in support of the Department of Labor and Industries Proposed Ergonomic rules. Itiscrucial that Americans receive more ergonomic protection in the
workplace.”

“We hope that wisdom will prevail and the “ Ergonomics Rule” will become on of the most significant safety and health rules PASSED for the working people of the
State of Washington.”

“]1 SUPPORT THE ERGONOMICS RULES AND URGE YOU TO IMPLEMENT THEM TO HELP ALL WORKERS.”
“|1 believe the implementation of these rules will hope to protect workersin Washington State and help to keep our work force productive.”

“Please pass these new ergonomics rules and send a message to our employers:. We are not an expendabl e resource.”
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“All they are saying is listen, do something, adopt arule that offers hope, relief and an end to the fear, the pain, the suffering which is so common in the workplace. We
can do something. We must do something.”

The proposed ruleis well-written and a good approach to address WM SD hazards.

“In my opinion, the proposed rule is well-written, supportive of employers aswell as of workers, and provides excellent guidelines to assist employers to implement an
ergonomic program in their organizations.”

“1 think the identification of “caution zone” jobsistruly an inclusive, preventive approach based on sound evidence and good sense.”
“These rules would provide consistent expectations and protections for all employers and employees.”
“We commend the Washington Department of Labor and Industries for taking aleading role in addressing workplace ergonomic hazards.”

“The proposed rule allows, indeed encourages employer input and use of industry best practices. It isnot aone-sizefitsall approach. It does not require employersto do
anything they shouldn’t already be doing in order to protect their workforce and to minimize cost to the workers' compensation system.”

“Thisisagood rule with ample time for the employer to comein to compliance.”

“The proposed rule changes are right on point. The training regquirement for supervisors, and employees; the assessment of “ caution zone” jobs, the involvement of
employeesin analyzing such jobs and selecting control methods to reduce hazards makes good sense.”

“It shouldn’t have to take an ergonomic consultant (like myself) for employersto initially screen jobsto identify which jobs are covered by the proposed rule. The
“Caution Zone” list included in the proposed rules uses research-based job hazards in a clear format (especially when combined with Appendix A) so that any employer
can quickly and easily identify which jobs, if any, need further evaluation.”

“|1 believe that the ergonomicsrulethat L& | has proposed should be avery positive guide to addressing these problems. The rule provides specific, yet flexible guidelines
for the development of an ergonomics program, clear criteriafor identifying well established risks for MSDs and should greatly aid industriesin formulating reasonable
and effective responses to identified hazards.”

“After reviewing the materials provided regarding the proposed Labor and Industries Ergonomic rule, | must say | am very impressed with the thoroughness and care
taken by all involved to develop an effective, efficient and common sense procedure for addressing a problem that strikes at the heart of every industry in the state of
Washington.”

“Once again, | am very impressed with this proposed Ergonomic ruleitself and | congratul ate the leaders, investigators, researchers, and all participants for their efforts
which resulted in a professionally developed and extremely concise remedy of an age old problem.”

The proposed rules should be adopted as soon as possible.
“| support the proposed rules and urge you to implement them as soon as possible.”

“Fortunately L& is aware of the need to protect & prevent and this Proposed Ergonomic regulation” isimperative.”
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“1 fully support the D.O.L’s Ergonomic Rules. Therefore, | am requesting that these rules are adopted as soon as possible.”

“Safety and health are for everyone. Please finalize the ergonomic rules as soon as possible.”

“l can’t urge you enough to expedite their adoption.”

“1 am urgently requesting passage of these rulingsin hope of preventing someone else from having to experience such disabling but preventative injuries.”

“Please continue to support and push this proposal for the good of all workers. Thank you for your help.”

Training requirements good

"Therule appropriately distinguishes between, and requires where appropriate, general ergonomics awareness education and job-specific ergonomic training."

"We need to ensure that employers utilize our knowledge and incorporate the workplace experience into their education programs."

" Section 6. This section requires job specific training if an intervention dealing with work practicesis proposed. Thisislogical."

"My experience in caring for patients makes me believe that:
Work-related muscul oskeletal injuries are preventable. Often alittle education and minor interventions in the work place reduce the workersrisk for WMSD's. This
isprovided in this standard. Simply as a physician | spend alot of time informing patients of the risk of medicines, procedures etc. | see no difference why workers

shouldn't be informed of therisk of their work related to potential musculoskeletal injury. In clinical practice alittle education about ergonomics has helped folks that
| carefor.”

"The emphasis on employee education isimportant because unless employees understand the proper way to work to avoid musculoskeletal disorders, no amount of
ergonomic equipment will help."
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Issue
number

| Typical Comment(s) or Typical Point(s)

| Response

1.00
101

Andysis of Costs and Benefits
COSTSUNDERESTIMATED

Aswith other rules and regulations placed down by WISHA, | do not
believe that the costs have been realistically estimated for any form of the
implementation of thisruling

The cost estimate in the department’s Small Business Economic Impact Statement
(SBEIS) was the most detailed and comprehensive analysis available at that time.
Information used to produce this document included two large employer surveys of
approximately 7000 businesses; OSHA compliance cost estimates, which
represented the most detailed set of information on ergonomics compliance
solutions and associated costs; and various popul ation and wage estimates from the
state Employment Security Department and the Bureau of Labor. L&I has now
completed a more comprehensive cost-benefit analysis.

Some of the disagreement with the department’s compliance cost estimates appear
to reflect a misunderstanding of how the compliance costs were calculated and
presented. Commenters may not recognize that the compliance costs are:

1. Expressed as an annualized cost when the cost itself may occur in asingle
year and not in other years. Annualization periods of 3, 5 or 10 years
depending on the component of the rule

2. Future costs are discounted by five percent to reflect “current dollars’ (asare
the benefitsin the Cost-Benefit Analysis).

3. Thecostisaveraged over all employees at a business, not just affected
employees.

4. Thecostisaveraged acrossindustriesinaSIC.

Based on testimony received during the comment period and due to the
department’ s own efforts to improve the cost estimates, a number of changes have
been made. The primary changes made to the cost estimate are

1. Theergonomics awareness education time estimate was increased from 40 to
50 minutes

2. Average caution zone identification time was increased from 5 to 10 minutes
for some industries.

3. Anassumption was added that health and safety personnel who had
ergonomics training would conduct one quarter of the hazard analyses of
caution zone jobs.

4. Thefractions of the workforce in caution zone and hazard jobs were re-
estimated using a more rigorous procedure.

101

...the cost estimate that the Department offers for implementing this
standard seems to me to be way out of whack. Now, granted, they admit
that it’ sjust an estimate, but since they useit as selling point, that’swhy
I’m bringing it up here today because if these numbers and these items are
way out of line, how many other points within this standard are also way

The Cost-Benefit Analysis was the product of athorough analysis using standard
economic methods and the best available data. Several steps were undertaken to
express the anticipated rule compliance cost on an annual per employee basis. The
key stepstaken were:
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Response

out of line? How many other numbers are way out of line? How many
other of their estimates are also way out of whack?

1

Discounting of future costs: The estimated compliance costs were discounted
at 5 percent (future rule benefits are also discounted at thisrate). Thisisa
standard procedure in Cost-Benefit Analyses.

Annualizing of costs: Depending on the component of the rule being
considered (job analysis, training, hazard reduction etc.) costs were annualized
over several years. Thisis because

compliance costs will be spread out over many years because of the rule phase-
in;

engineering solutions to job hazards are anticipated to have aten year lifetime
and thus should be amortized

some costs such astraining are recurring (every 3 years) and are better
expressed as an annual cost. Annualization of a series of costsis a standard
accounting and Cost-Benefit Analysis procedure.

Expression of costs: Costs were expressed as cost per employee, cost per
establishment and total cost for large and small business categories by one
digit SIC category. Theruleis meant to cover al employeesin the state (level
1 population in the SBEIS). However, the department has estimated that only
about 10 percent of employees in Washington state work in hazard jobs (level
3 population) and that about 20 percent work in caution zone jobs (level 2
population). Because different components of the rule apply to different groups
of employees (all employees-review and management; caution zone
employees-basic training; hazard job employees-hazard reduction), it is
reasonable to present per employee costs using the total population of
employees (level 1 population). In other words, compliance costs were
summed and averaged across all employees within aone digit SIC category for
each business size grouping: large business > 50 employees, small business <
or = 50 employees. The cost per affected employee, or job, will vary by rule
component, but is higher than the average per employee costs. Compliance
costs per affected employee are presented in the department’ s Cost-Benefit
Analysis of the ergonomicsrule. It should be noted that presenting the annual
compliance costs on a per employee basis using the level 1 employee
population does not affect the cost per establishment or total rule compliance
costsreported in the SBEIS.

Average costs: Annual per employee compliance costs were expressed as
averages across SIC categories. In general, businesses within agiven SIC
category that have fewer than average hazard jobs will experience lower
compliance costs, while those with a higher than average fraction of hazard
jobswill experience higher compliance costs. Restating, the annual per
employee compliance costs presented in the SBEIS are averages and should
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Lf;ier | Typical Comment(s) or Typical Point(s) Response
not be construed as representing the annual per employee compliance costs of
each individual businesswithin a particular SIC category.

101 Finally, the cost estimate that the department gives for my company to The costsindicated are based on the best available data and have been thoroughly
implement this standard is way out of whack. Just the research alone that documented in the cost-benefit analysis. The comment presumes that the
we will have to do in determining what it will take to comply with this information must be inaccurate, but does not provide better information on which a
standard-asit iswritten-will easily gobble up several years worth of the 10 | cost analysis can be based.
cents per employee per day estimated, before we have even begun any
necessary modifications and training. That was one of the easiest things to
figure out when reviewing this proposed standard. Especially when you
consider how thorough these hazard assessments will be for each job (we
are not moving boxes from a conveyor belt to a bench) while following
the appendixesin thisruling. | realize that it was only an estimate, but it
was used as a selling point by your department and the numbers are not
even close. Which raisesthe question; if thisinformation isinaccurate,
how much of the other information that the department usesto draw it's
conclusionsisalso inaccurate?

101 I want to know how the employers are supposed to cover the costs L&I'sanalysis suggests the cost of compliance as a percent of saleswill average
associated with administering this proposal. Preliminary investigation has | 0.05%, with the cost for small construction firms being somewhat higher but still
shown that this could cost as much as 1% of a company’ s grossincome. only 0.1% of sales.

When many companies are working with a 2 — 3 percent margin, this takes
asubstantial cut out of their profits.

101 L& apparently included all muscular skeletal injuries including broken The data on which both the proposal and the final rule were based does not include
bones and onetime occurrence injuries. Inthe past six years we have had broken bones or other injuries from slips, trips, fals, etc. The datais consistent
many broken bones and onetime occurrence injuries, but only three with the purpose of the rule found in WAC 296-62-05101. Similarly, the cost-
injuriesin thistime period that the standard is meant to control. Our cost | benefit analysisislimited to WM SDs and concluded that there would be significant
for these threeinjuriesis high but not as high as the cost of training. savings as aresult of therule. Employees that are exposed to the specific risk
Using the departments figure of .07% of gross we would pay twice as factors described by the rule are at asignificantly higher risk of injury, even if
much as the total claims cost. When we calculated what we feel it would individual employers have been fortunate enough not to experience the costs of
cost our company we found the percentage to be 1.1% of gross, that would | thoseinjuries, at least yet.
result in an outlay of 3-1/3 times the cost of those three claims.

101 | L&I cost estimates are not accurate. There are no allowances for capital The cost benefit analysisdoes include control costs, which, depending on the

investments in equipment solutions or hiring more people to reduce
workloads. “Real world” costs need to be actively solicited from alarge
number of employers and industries before a cost/benefit analysisis done.

The economic analysisin the standard is flawed and inadequate. Inthe
discussion of cost analysisit is noted that a“formal benefit cost analysis’

industry, could involve capital equipment, administrative solutions or personal
protection. L& conducted two large surveys of arepresentative sample of
Washington businesses to obtain information on exposures and costs of ergonomic
hazard analysis and training.

The cost-benefit analysis was completed prior to the rule’ s adoption, as required by
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has not yet been done. It seemsthat thiswould be thefirst thing to be
done before imposing what will be a costly program on both large and
small business in Washington State. Many of the cost calculationsin the
standard are prefaced with statements such asit “iswidely believed” and
in many places stated “facts” are based on “assumptions.” Thisis not
research but guesswork and not a credible basis for a standard.

In particular, the Department has grossly underestimated the cost to
implement the proposal. As| stated earlier, M.Cubed estimates therule’s
economic impact the first year alone at $725 million —almost 1,000
percent higher than L& 1’ s estimate. Researchers found that the cost to
individual companies and agencies could reach tens of millions dollars
each.

L& also asserts that the costs of complying with the standard will only
cost employers $77.1 million dollars. While L& I’ s estimate is an
indication of the economic impact, it appears to grossly underestimate the
costs employers can expect to incur as aresult of complying with the rule.
In an independent assessment of L&I’s Small Business Economic Impact
Statement (SBEIS) it was identified that the fiscal impact to our state
would conservatively reach $725 million the first year of implementation.
The differences between the two reports are quite obvious, for example,
L& | assumes employerswill conduct their own hazard assessments and
does not consider the consultant costs that are likely to be associated with
implementation. In addition, L&’ s estimate significantly underestimates
the modifications to the workplace as aresult of complying with therule.
Individual companies could spend millions and millions of dollars with no
assurance that injuries will be reduced.

As mentioned above, L&I’s SBEIS was independently assessed to review
the methodol ogies used by the department and conclusionsdrawn and is
included as an attachment entitled“ Economic Analysis of the State of
Washington’s Proposed Ergonomics Rule “ . AWB specifically requests
that the findings and references of the above named report be submitted to
the formal record. We also strongly encourage the department to carefully
review the findings and reconsider its premature effort to regulate such a
complex issue. The results of these reports beg for L& | to withdraw its
effort and to work with the business community to find practical, effective
and affordable solutions.

the Administrative Procedures Act. All assumptionsin the analysis are considered
conservative and are based upon evidence in peer-reviewed academic literature, our
own survey data or that of federal OSHA.

The department believes that its economic analysisisthorough, accurate and based
on the best available evidence. The department conducted two large employer
surveysin which atotal of 7,000 businesses employing workers were contacted.
Businesses were asked about duration and intensity of worker exposure to
ergonomic hazards and questioned about the number of WM SDs and their efforts
to reduce potential ergonomic hazards. Substantial amounts of information were
also gathered from the Washington State Employment Security Department, the
Department of Revenue, and the Bureau of Labor Statistics. Additional information
on the costs to reduce ergonomic hazards was obtained form OSHA, which
conducted adetailed analysis of control solutionsfor jobswith ergonomic hazards.

The department has evaluated the M .Cubed economic analysis of Washington
proposed ergonomic rule and has found it subject to serious analytic flaws and
unsubstantiated estimates. A brief summary of the two most extreme errorsin the
M.Cubed is presented below. (A more complete responseisfoundin CES
Appendix D)

1. Error in estimating the populations affected by the proposed ergonomics rule.
M.Cubed seems to confuse units of employees and employers. The department,
through its extensive survey of Washington businesses, determined that about
oneintenjobswill be categorized as a hazard job, and about onein five will be
acaution zone job. M.Cubed, which has done no surveying, merely assumes
that 30 percent of employers (not employees) will have hazardous jobs and
about 60 percent will have caution zone jobs. M. Cubed then makes a sweeping
error by assuming that all jobsin those businesses will be affected by therule.
The L& survey demonstrates that thisisfalse. Moreover, therule appliesonly
to those jobs that fall within the caution zone, and an employer covered by the
rule does not need to address other jobs that fall outside the caution zone. With
this single unsubstantiated and clearly erroneous assumption M.Cubed nearly
triples the estimated cost of compliance for the rule relative to the departments
estimate. The department’s analysisis based on the best available data, its
assumptions are defensible, and it is clearly superior to the M. Cubed analysis.

2. Hazard reduction (control) cost estimates
For jobs in which ergonomic hazards are determined to exist, the hazard must be
reduced to the degree feasible. The department based its' estimates of
ergonomic control cost for hazard jobs on its expert opinion, evidencein the
record and extensive research done by OSHA. The M.Cubed analysts appear to
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base their control cost estimates on the testimony submitted by a number of
businesses during the public comment period for the California ergonomicsrule,
arule with asubstantially different design. As an example M.Cubed purports
that the average control costs for alarge manufacturing company (SIC
categories 2 and 3 with greater than 50 employees) is $ 1,000,000 per year. The
Employment Security Department reports the average employment for large
manufacturers at around 300 employees per establishment. Assuming that about
half of these employees are in actual manufacturing jobs in which ergonomic
hazards might potentially exist, the M.Cubed estimate impliesannual recurring
control costs of about $7,000 per manufacturing employee. The department
believes that in the manufacturing sector, control solutions for hazard jobs will
be found for asmall fraction of the value proposed by M.Cubed. The
compliance costs that M.Cubed assumes for small businesses are even more
extreme: about $14,000 per employee per year. Even if M.Cubed assumption
that every hazardous job would cost $7-14,000 to control could be proved as
sound, there are no requirementsin the rule that would lead to annual recurring
costs.

101

L& estimates that the proposed rules will cost businesses $77 million per
year statewide. Even if that estimateis correct, it is not representative of
the actual burdens onindividual employers. L&I has simply taken the
expected costs per employee and multiplied it by the number of employees
in the state. What it hasfailed to consider isthe different burdens on
various employers. The cost of compliance for office workers, for
example, will be much lower than the cost for manual laborers. A good
example can be found at ASC Machine Tooals, Inc., my employer. Initial
estimates of the increased cost of implementing programs to comply with
the proposed rules run at over $1 million per year! For asmall business
like ASC, such economically unfeasible costswill surely drive us out of
business, or at least out of Washington.

L& isnot given unbridled discretion to implement standards designed to
create absolutely risk-free workplaces regardless of the costs. The
disastrous economic effects of the proposed rules will be suffered
disproportionately by business with alarge percentage of manual-labor
employees, and L&l must take such costs into consideration before
enacting rules. Because of the disproportionate costs to such businesses,
the overboard and vague proposed rules would create an unreasonable
burden and should not be enacted.

In the SBEIS the department separated out industries where manual labor is
prevalent from industries where office work is the norm. In the full cost-benefit
analysisthis has been taken further, and distinct industries within each major
industrial division have been analyzed. The department estimates of the cost impact
are based on a detailed survey of arepresentative sample of Washington businesses
on both worker exposure to risk factors and on employer coststo identify and
analyze jobs. Costs to control the hazard were based upon an extensive review by
OSHA of control solutions across awide variety of industrial scenarios.

L&I isnot able to evaluate the $1 million estimate in the comments, since the
supporting datawas not provided.
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101 We believe the Small Business Economic Impact Statement is flawed Thetwo samples the writer refersto were based on arepresentative sample, by
because of the following reasons: industry and size, of Washington businesses. Thefirst survey was answered by

Both the number of surveys and sample sizes providing information nearly 5,000 businesses, the second by more than athousand. In survey research
were too small. methodol ogy these are not considered small samples.
I nformation/data extrapolation was extreme.
An excessive quantity of assumptions and estimateswere utilizedto | Writer misunderstands the cost analysis. These projected costs are on a per
establish the final “facts’. employee basis, not a per “affected” employee basis. The department surveyed
many businesses in the construction industry as to the number of their workers
We also firmly believe that the published economic summary and the exposed to various physical risk factorsfor 0-2, 2-4 and more than 4 hours. Our
SBEIS are noticeably flawed. There are several reasons for our belief. The | estimation of the fraction of the workforce in the construction industry exposed to
information presented was primarily based upon data collected fromonly | oneor more of these risk factors was based on this survey data. For hazard jobsin
two surveys of across section of Washington employers. The total number | the construction industry as a whole thiswas 17% of the workforce for small
of respondents appeared to be inadequate. Thus, the sample sizes that employers and 25% for large employers. For caution zone jobs this ranged from
provided the information were too small. Second, information and data 33% of the workforce for small employersto 37% of the workers for large
extrapolation was extreme. For example, the Results and Discussion employers. When presenting our cost numbersin the SBEIS we divided total costs
section of the SBEIS lists annual costs of $1.87, $1.86 and $0.16 by the total employment in the industry, not just by the number of workersin
respectively for awareness education, job training and personal protective | caution zone or hazard zone jobs.
equipment costs. Our members strongly disagree with the cost estimates.
Third, there has been an excessive use of estimations and assumptions to All assumptions are considered conservative and are based upon evidence in peer-
establish economic facts. The abundant use of estimates and assumptions reviewed academic literature, our own survey data or that of OSHA's. Any
casts alarge shroud of doubt upon the study’ sresults prospective analysis of costs and benefits must rely on assumptions; those in the
cost-benefit analysis are identified and are appropriate.

102 Inadequate consideration of the coststo small business For issues of genuine economic feasibility, the rule provides that controls need only
| understand that there are some industries that do need an ergonomic be implemented to the extent economically and technologically feasible. However,
program, but there are also some small companies such as oursthat it's the cost-benefit analysis concluded that the average employer will actually save
not economically feasible for us to provide thiskind of service for our money by complying with therule. Theruleitself avoided extensive paperwork
work force. We do as much as we can, we follow all the rules. We have and written program requirementsin order to avoid unnecessary costs.
safety programsin effect, we want our people to go home safe. If there are
other ways of doing activities, we would be willing to explore that, but we
are concerned about the financial impact that this rule may cause.

102 The [Small Business Improvement] Council strongly recommends that Costs were estimated based upon a representative sample of Washington
L& conduct a more thorough analysis of small employers, and we businesses, including small businesses. In addition, L& presumed that there
volunteer our assistance toward that end. We believethe SBEIS would be a disproportionate impact on small businesses even though the SBEIS did
conducted by L& 1 does not fully consider the financial impact on small not document such an impact, and the final rule and L& 1’ simplementation plan are
business. designed to mitigate that impact in a number of ways.

1.02 The department’ s small business economic impact statement projects a Inthe SBEIS analysis, an average of 5 minutes per job of manager time was given

cost of $.39 per employee (5 minutes) to determine if the rule applies to
that employee or not. This cost estimateis absurd. This5 minutes at $.39

for the caution zone identification step. For small businesses 20 minutes of
manager time was allowed to compile the results of this step, for large businesses
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equates to a cost rate of $4.68 per hour. The state’s minimum wageis 60 minutes was allowed. The identification step should not be mistaken for the
$6.50. Asshown above, asmall business owner’ stime costs (assuming more comprehensive job analysis step. The manager needs to merely assessif one
the owners annual earnings are about $35,000 per year) about $50 per or more of therisk factors outlined in theruleis present in ajob, or group of
hour for aprofitable business. The department’s $.39 estimate in similar jobs. A simple checklist and possibly a brief interview with the employee
understated by a factor of 1/10.6. Clearly, this estimate isinadequate and | would allow the manager to quickly determine if risk factors were present. Because
failsto meet the requirements of the state’ s Regulatory Fairness Act. many jobs fall within the same occupational grouping (clerical worker, data entry
Therefore, the department should not adopt this proposed rule due to the person, bus driver etc.) asingle representative identification effort will often cover
egregious error. several jobs. The caution zone identification step is carried out once at the

beginning of the phase-in period(s), total cost for this step is annualized over 10
years. Because of changes in work practices it was assumed that 5 percent of jobs
would need to bere- identified each year. As noted previously, the SBEIS results
are presented as average annualized per employee costs. Because these costs are
averages, some businesses with more complicated and varied jobs will experience
higher costs for the caution zone identification step. (See CES narrative for more
discussion of representative sampling of jobs for analysis.)

The Regulatory Fairness Act requires the SBEIS and requires the department to
make a determination about disproportionate impact on small business. Because
the department presumed that there would be a disproportionate impact in spite of
the SBEISresults, and has taken steps to mitigate the effects of the rule on small
businessin the final rule, any technical errorsthat may have occurred in the SBEIS
had no substantive policy impact.

1.02 We are greatly concerned about the impact of the state and federal L& estimates that for most industries the cost of compliance will be small asa
ergonomics proposal s that loom before us. The time and resources that percent of grossincome. For small businesses this will average 0.05% of sales. L&l
would be needed to enforce such standards would create a hardship for is particularly committed to assisting small business to comply and will be
small business. The limits set forth in these proposals are impossibly providing technical assistance and training materials, as well as alonger phase-in
restrictive. We, as owners and managers, struggle on adaily basisto period for small business.
succeed in business. These proposals work against us, requiring an
investment that could, in many cases, destroy companies. Counting how
many times an employee lifts a certain weight or bends his wrists more
than a 30-degree angle is too daunting atask to comprehend. These
regul ations cannot be implemented.

The regulations add additional requirements for small businesses as those
with 10 or fewer employees must comply with the regulations after four
years. The burden on small business particularly with those under 10
personnel could be very costly and force some out of business
102 Wefeel very strongly that these rules will impose considerable costs on The SBEIS was based on the best available information. In any case, the

small business, far beyond those outlined in the Small Business Economic

department has assumed that there would be a disproporti onate impact on small

D1-15

05/25/00




APPENDIX D1:
COMMENTS AND RESPONSES SUMMARIZED BY CATEGORY OR SUBJECT MATTER

Issue | Typical Comment(s) or Typical Point(s) | Response
Impact Statement (SBEIS). The SBEIS information regarding the time business and has mitigated that impact in a number of ways, as described in the
taken was based on information available at the time, not the actual rule. CESnarrative.
1.03 Under estimate of training time and associated cost Thereisadifference between the number of employees requiring awareness
| cannot provide ageneral awareness education for $1.73 per year per education (level 2 population) and the total number of employees (level 1
employee, and | know it’s over athree-year period. Multiply that by population). Approximately 20 percent of the employeesin the state will require
three, | mean that’s minimum wage, and we can't take people off theline | awareness education, although the cost of $1.73 per employee represents an annual
for that price, okay, including benefits, hourly wages, et cetera. The average for all employees (whether affected or not). A global training time of 40
hazardous job training is the same, $1.24 per year per person. | think minutes was utilized in the SBEIS and was costed out at the average workers wage
that’ s grossly inadeguate, at least in the industry that I'min. Same with (including benefits) for agiven SIC. In addition 60 minutes of manager time and 1
marketing administrative costs and al the way down theline. | would dollar for handouts wasincluded in the total cost estimation. Total costs were
really like to see more of those numbers and how they were extrapolated. annualized over three years and divided by the total number of employees at the
SIC level. Roughly 10 percent of employees in the state work in hazard zone jobs
(and many of them may require only minimal training, depending upon the
particular control methods selected by the employer).
1.03 We are also concerned that an adequate cost study has not been completed | Hazard job training is required only for those employees with jobs where a WM SD

to reflect the true cost of implementation and compliance. Asan example,
you state that Hazardous Job Training will cost asmall business $1.86 per
employee to implement. Assuming a business has 300 employees, this
means you believe it will cost $558 to complete thistraining. In that
$558, the facility must pay atrainer, pay staff wages, and pay wages for
staff to provide aresident care while other staff are participating in the
training. It also meansfor $558, afacility must offer this training often
enough to take care of high turnover most nursing facilities experience.
We do not believe any kind of effective hazardous job training can be
accomplished, for all employees, for $558.

hazard exists and changes have been made, not for all employees. The department
has estimated that 10 percent of the employee population (level 3) will beina
WM SD hazard job (varies significantly by industry). Costswere expressed on an
annualized, per employee basis using the total number of employees (level 1
population-see background section above for more details on this process) asthe
divisor.

Using the example in the comment, the annualized costs are $558 for the training
of 30 employees in hazard zone jobs (using the estimated average of 10 percent in
the workforce). Training costs were annualized over 3 years using a5 percent
discount rate and adjusting for the rule phase-in and employee turnover. The
annualized cost for hazard training is about $18.6 per affected employee. The lump
sum cost per affected employee — the amount that would be “available” to train the
employee on average — is approximately $43.50.

Depending upon the controls selected, hazardous job training requirements will be
very limited in many workplaces. It islimited to the hazards of that job, and to the
controls required to eliminate those hazards. In most cases this training can be
provided as part of regular supervision, not requiring aspecial trainer. For
example, replacing a handle-type control that requires 25 pounds of forceto
activate with one that requires only 3 pounds of force would not require extensive
training for the employees using the machine.
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1.04 Criticism of the OSHA cost-benefit analysis with implications for the state | The department used cost estimates developed by OSHA where it was appropriate
of Washington to do so, but did not adopt OSHA’ s economic analysis asits own. The proposed
The Department’ s Small Business Economic Impact Statement statesthat | OSHA rule differs significantly from L&’ s proposed ergonomics rule. The OSHA
its costs are based on the 1995 cost estimates prepared by the US ruleistriggered by WM SD injuries and contains medical management provisions.
Department of Labor’s Occupational Safety and Health Administration for | L&I’sruleisrisk based and does not contain a medical management provision.
an ergonomics rule proposed at that time by that agency. The US Small The Small Business Administration hired Policy Planning & Evaluation Inc. (PPE)
Business Administration did an analysis of the cost estimate prepared by to analyze OSHA'’ s proposed ergonomics rule. PPE made its own estimate(s) of the
the US Department of Labor. Their finding was, “. . . the costs of the cost to comply with the rule and attempted to recreate OSHA’ s compliance cost
proposed standard could be anywhere from 2.5 to 15 times higher than estimate. Comparisons were made between the PPE estimated compliance costs
those estimated by OSHA....” This statement corroborates our statements and the OSHA estimated cost: ratios ranging from 2.5to 15to 1.0 are cited. The
above about the absurdity of the Department of Labor and Industry’scost | department has reviewed the PPE critique and has found several flawsin their
estimates of complying with the proposed rules contained in the Small analysis. The three most egregious errorsin the PPE analysis are listed below:
Business Economic Impact Statement. Thus, we implore the Department
to not adopt the proposed rulesin violation of RCW 19.85, which requires | 1. PPE used an incorrect base number of WM SDs in its analysis. Therefore, PPE
areasonable estimate of cost. understated OSHA' s own estimate by more than 40 percent. Correcting this
error increases the estimate by 2.5 times, bringing OSHA' s estimate within
PPE’ srange.
2. PPE analysts assumed that 1 million additional WM SDs would be reported each
year following promulgation of the OSHA rule. Even to the extent it might be
true, thiswould only affect the cost of an injury based rule like OSHA’s, not a
hazard based rulelike L& I’s. Finally, the estimate suggests that valid claims
have gone unreported. To the extent that istrue, those costs are not the result of
therule, but of existing legal obligations, and they do not represent new costs.
3. PPE analysts overestimated control costs.
OSHA conducted an extensive review of ergonomic hazard control costs and
established per worker control costsfor al of the SIC (3 digit level) categories
to which the federal proposal was meant to apply. Their typical per worker
control cost, after netting out productivity improvements from design changes,
was about $1,000 (present value). The PPE analysts, providing no basis for their
assumptions, assume that hazard control costs will range from $5,000 to
$50,000 per worker. When faced with a choice between a number that has been
developed using the best avail able evidence and one provided without any
substantiating information, the department relied on the more credible data.
1.05 Telecommunications Industry Costs All industries, including telecommunications, were represented in two surveys

What process did the Washington State L abor and Industry Department
use to determine operational and financial impacts on telecommunication
companies and other utilities operating within the state, in their attemptsto
analyze and redesign jobs to fit within the acceptable risk factor levels as

conducted by the department in 1998 and 1999. The first survey obtained
information on the degree of exposure of workersin each industry to several
physical risk factors for MSDs; the second survey obtained information from
employers who already have instituted ergonomics programs on the costs incurred
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outlined in the standard? by them to carry out various critical stepsto identify and control risks aswell asto
train employees. These sources, together with cost data on controls by industry
obtained from OSHA, provided the evidentiary basis for the department’ s cost
analysis.

1.06 Construction Industry Costs The department’ s analysis of costs and benefits to the construction industry has

“The cost to the construction industry has not been thoroughly analyzed been thorough. Itincluded estimated costs of personal protective equipment,
by Labor and Industries. I ssues needing to be addressed in the economic ergonomics tools and equipment, workplace evaluations, training, job assessment,
impact statement are the transient nature of the workforce, cost of awareness training, engineering and administrative controls. Furthermore, the
personal protective equipment, cost of ergonomic tools and equipment, department has weighed these costs against the large dollar amounts of workers’
cost of workplace evaluations and the cost of training, Job assessment, compensation claims payments to construction workers who sustained
awareness training, engineering and administrative controls further musculoskeletal disorders and determined that the ergonomics rule will provide a
impact production, especially during time sensitive phasesin social benefit to costs of compliance ratio of 4:1 in construction.
construction.”
The department’ s analysis took into account the reported hours of full time
equivalent workers, and applied aturnover rate that was higher than that for general
industry.

1.06 The second concern is that the fact that the proposed WISH Rule The cost estimate in this testimony is extreme, and no underlying data to support it
specifically includes the construction industry in which the “caution work | was made available to the department. The department’s cost-benefit analysisis
zone" assessment presents unique challenges because of the fluid nature of | based on the best available evidence, and uses accepted standard principles of
our varying work sites and our multi-skilled labor force. We have economic analysis.
evaluated the cost impact on a construction company of our size and
estimate a cost of approximately $12.5 million dollars would be spent over | The CES narrative provides additional information on provisionsintended to
the next five (5) yearsto fully analyze, assess, retool, and fully implement | reduce the impact on the construction industry, including the portability of
the proposed WISHA regulation. Thisisanimmense cost for employee education and the allowance for representative sampling for job analysis.
implementing a proposed safeguard to our workers given the vast amount
of ambiguity inherent in thistypeinjury. Theinjuriesthat will be prevented by this rule are not ambiguous but are precisely

defined in the rule and explained more thoroughly in the CES narrative.

1.07 Garbage and Recycling Industry We recognize that for acertain fraction of jobs the risks and their control measures

Since each waste collection worker’ s job is essentially unique, athorough
hazard analysiswould essentially require every supervisor to evaluate every
worker’ sroute each day of theweek. The cost to one moderately-sized
garbage company would be prohibitive and would result in unacceptable
increasesin cost of serviceto the consumer. We believe our industry aready
has a good understanding of the hazards faced by our employees. There
simply isno need for “caution zone determination” and “job analysis’ to be
performed. Rather, a procedure whereby the screening and job analysisare
combined into one step makes much more sense. The employer then can
make the determination whether or not a specific job or task presentsarisk,

will be obvious. We have aready built into our estimates the assumption that some
employers may choose to skip the ID/analysis step and go right into fixing the hazard.
If there is no hazard and the awareness education has been provided for employeesin
caution zone jobs, the employer will bein compliance.
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and take appropriate corrective action if necessary. The employer should not,
however, be responsible for hazards beyond its direct control and/or ability to
remedy.
1.08 Office Environments Thelisting of costs for office work station equipment assumes EVERY work

For the office workplace, WISHA has greatly underestimated the cost
burden that will be placed on employers under this standard. The
following are average COT member costs for workstation fixes and do not
include installation or employee training, which can easily double these
costs:

Sit/Stand workstation $3,235
Office chair $750
Keyboard tray $350
Headset for phone $200
Magni viewer $265
Document holder $30

Footrest $40

Voice recognition software $400

The state’s estimate for the cost and time of an assessment is also greatly
underestimated. Full assessment of the needs of individuals takes about
one hour per person. Thisis much more costly than the state’' s estimate.
Thetime for identification and hazard assessment, the time and cost for
baseline training for the assessor, and the cost of “fixes’ must be corrected
in the estimate.

According to estimates by our members, caution zone job identification
would take 25 minutes per person (10 minutes for the evaluator, 10
minutes for the employee for observations, interview, job sampling and 5
minutes per person for travel). The hazard analysis would take 145
minutes per person, which would include:

» 45 minutes for evaluator

» 45 minutes for employee

» 5 minutes per person for administration

» 30 minutes for report writing/record keeping (not required by the

standard but prudent)

» 20 minutes per person for training
Risk Reduction would take 120 minutes per person and includes
administration, follow-up and trial and error.

station will need EVERY item listed. In fact, most office workers are not engaged
inintensive keying or in any of the other specific risk factors described by the rule
and therefore no controls will be required. The department’s estimate of worker
exposure to risks found that, in the employers’ own estimation, the fraction of
workers exposed to one or more physical risk factors was on the order of 10%
overall. In addition, the department used standard capital cost procedures by
presenting capital equipment costs not in their lump sum form, as the writer does,
but in a present value form annualized over 10 years.

Given the physical risk factorsidentified in the rule, the department believesits
assumption of 1 hour per job for analysisis more than adequate, especially given
the fact that in the office setting many of the jobs are similar.
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Based on the experience of one of our members in Washington, the direct
costs for one facility for equipment upgrades alone directly related to
caution zone jobs would be $25,000. Theindirect costs of implementing
the standard provisionsto all employees with even minimum risk would
exceed $250,000. These indirect costs include the costs of personnel time,
travel expenses, analyses, training and additional office equipment for
those in minimum risk situations.

1.09 Nursing home Industry Costs The Department of Labor and Industries expects that the benefits to nursing homes
“L&I isimposing these rules on every employer without knowing how in reduced premiums and other indirect savings from reduced occupational injury
effectively each requirement reducesinjuries, what it will cost the outweigh the costs of purchasing equipment or making changes in lifting methods.
employer, and how hard the rules are for employersto follow. Asalong These expected results are supported by the scientific literature: Garg (1999) Garg
term care provider, we are largely funded by Medicaid and Medicare and Owen (CITE) and Fragrala (1994, 1995) and by experience of the Washington
dollars. Aging and Adult Services Administration has stated to the State Department of Labor and Industries zero-lift project. Also, nursing homes
Washington Health Care Association that they cannot front fund these participating in the L& | zero-lift project are receiving front end costs for ergonomic
costs for Medicaid, nor isthere any provision in Medicare to fund these controls. In addition they may take advantage of job modification funds from L&
new costs leaving the burden to providersto absorb these costs or shift the | after an injury has occurred to assist in preventing future injuries.
coststo private pay residents. Long-term care providers cannot support
any regulation that it’ slargest payor, the state of Washington, isunwilling
to fund.”

1.09 Considering the half amillion dollars associated with the Department of In fact, the nursing home initiative confirms the basic approach of the cost-benefit
Labor and Industries' pilot program in the nursing home industry, upfront | analysis: The benefits outweigh the costs. The Washington State Fund reduced
costs of ahalf amillion dollars for one segment of an industry for one premiums for employers who participate in this carefully defined voluntary project
segment of a problem. These coststhat L& projects cannot be realistic. precisely because its analysis concluded that the injury costs would be reduced.

Nursing home employers have realized significant cost savings (in excess of their
expenses) within ashort period of time by implementing ergonomics solutions.
The premium reduction for employers participating in the nursing home initiative,
which amounts to roughly $200 per employee in thefirst year, represents
anticipated cost savingsin workers' compensation claims costs, which canin fact
be used to cover “up front” costs and which will be recovered in future premiums.
In addition, theinitial expensesinvolved inimplementing a“zero lift” program for
patients are not necessarily typical of the average cost of ergonomics solutions,
which are often modest. The cost-benefit analysisis based on a comprehensive
review of the best available datato produce average costs —and benefits —for all
industries.

1.09 Employers cannot afford ergonomics experts on staff to do ergonomic Although costs for certain industries will be higher than the average for all

assessments. The rule 296-62-05130 is overwhelming in its requirements

industries combined, the benefitsin those industries will still greatly outweigh the
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of what the employer must do. With high turnover, the awareness costs over time. When calculating capital equipment costs the department used
education training will be conducted all the time, not every three years. annualized net present value per employee, not the lump sum cost of the
The average cost to equip a nursing facility with resident transfer equipment. Thisisthe appropriate method when costs are incurred at different
equipment is $20,000, the economic impact statement of $31.47 per pointsin time and where equipment is depreciable.
employee annually underestimates the cost of these regulations. Therules
say the employer must fix any hazard in a caution zone job. These fixes
are expensive and must be weighted against the federal and state rules and
regul ations regarding caring for nursing home residents.

1.09 “...inthe age of escalating health care costs, it isour customers who will For the reasons stated above, and because the compliance costs as a percent of the
shoulder the burden of absorbing these questionable costs. | encourage total revenue are minimal, the department anticipates no change in health care costs
you to further examine thisissuein light of the impending crisis of to occur as aresult of the ergonomicsrule. Inthelongterm, the rule will reduce
Medicare funding due to the explosion of the senior population (that is costs, benefiting consumers and hel ping to control long-term health care costs (as
living longer than ever before) that is coupled with increasing costs for well as reduce permanent disability resulting from WM SDs).
health care.”

1.09 Y our small business economic impact statement estimates the average Employee turnover was factored into the SBEIS cost analysis, using employee
annual cost to small employerswill be $31.47 per employee. Washington | turnover numbers averaged at the SIC level. Businesses with higher than average
isenjoying afull employment economy creating stress on my facility to employee turnover rates will experience slightly higher training and management
maintain staff. The costs for my facility to comply with this new costs when complying with the rule (just as businesses with lower than average
regulation will skyrocket due to high turnover. employee turnover rates will experience lower training and management costs).

However, because hazard reduction through engineering and administrative
High turnover is an extreme problem throughout the nursing home controls, which is by far the largest cost sub-component of therule, isnot affected
industry. A levy of $31.47 per employee, you estimate is frightening to by this factor the department does not believe an atypical employee turnover rate
think of. During the last 12 months of 1999, my facility hired 40 will dramatically change the cost of compliance.
employees, you can see the horrible impact. In addition the basic ergonomics awareness education is fully portable and valid
We generally have 99 employees on our staff, you can seetheterrible over three years. Thus a new employee that had recently received basic ergonomic
financial impact this rule would have. An additional position to manage awareness education at another establishment would not require further awareness
thisruleis another burden that we simply cannot bear. education. Similarly, an employee returning to the same business establishment
after abrief absence would not need to retake the basic awareness education,
provided theinitial training had taken place |ess than three years ago.
1.10 Transient Worksites’/Workfor ces In the SBEIS the time given for caution zone job analysis ranged from 1 to 5 hours

Because of the temporary occupation of the worksites and the transient
nature of the workforce, ergonomic solutions are not likely to be neither
straightforward nor fixable without the need for intensive job analysis.
The department’ s estimation of annual costs per employee of $0.00 to
$1.16 for analyzing caution zone jobs does not represent realistic figures
for carrying out thistask.

depending on SIC and business size. It was assumed that the employer could carry
out the caution zone analysis step, which only needs to be conducted once. The
total cost for this step was annualized over 10 years, but because of changesin
work practicesit was assumed that 5 percent of jobs would need to be re-analyzed
each year. Caution zone job analysis results are presented as average annualized per
employee costs. Because these costs are averages some businesses with more
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complicated and varied jobs will experience higher costs for the caution zone job
analysis step.
It was also assumed that representative job sampling could be used for caution zone
job analysis rather than individual analysisfor every employee (see CES narrative).
111 Manufacturing The rule does not limit shipping personnel to lifting six pounds per hand for no
“When you make manufacturing overhead too costly, manufacturing is more than two hours aday.
going to go to other areas of the country or out of the country to do
business. If our shipping person can only lift six pounds per hand for no Thefinal rule makesit explicit that employers are not required to change
more than two hours a day, we will be forced to redesign packaging for employment hours in order to comply with therule. The department does not
shipment, double staff, and the cost of repackaging will be phenomenal to | anticipate any change in business locations as aresult of the ergonomicsrule.
the telecommunications industry.”
112 Sheet Metal Industry Costs The writer misunderstands the cost analysis. These projected costs are on a per
Unlike employers with fixed worksites and stable workforces, sheet metal | employee basis, not a per “affected” employee basis. The department surveyed
“caution zone jobs” will be less easy to identify. The department’s many businesses in the construction industry as to the number of their workers
estimation of annual costs per employee of $0.22 to $0.39 for identifying exposed to various physical risk factors for 0-2, 2-4 and more than 4 hours. Our
caution zone jobsis grossly understated for our membership — contractors | estimation of the fraction of the workforce in the construction industry exposed to
with highly skilled union workers performing a variety of taskson a one or more of these risk factors was based on this survey data. For hazard jobsin
number of jobsites. The physical risk factor contained in the rule will the construction industry as awhole thiswas 17% of the workforce for small
necessitate scrutinizing every task at every jobsite. This processwill employers and 25% for large employers. For caution zone jobs this ranged from
require that person(s) responsible for the assessment will have time, 33% of the workforce for small employersto 37% of the workersfor large
specialized knowledge and tools to carry out the investigation process. employers. When presenting our cost numbersin the SBEIS we divided total costs
Because of the temporary occupation of the worksites and the transient by the total employment in the industry, not just by the number of workersin
nature of the workforce, ergonomic solutions are not likely to be caution zone or hazard zone jobs. This does not affect the conclusion in the cost-
straightforward nor fixable without the need for intensive job analysis. benefit analysisthat the benefits will be considerably greater than the costs.
The department’ s estimation of annual costs per employee of $0.88 to
$1.16 for analyzing caution zone jobs does not represent realistic figures
for carrying out thistask.
113 Food processing These projected costs are on a per employee basis, not aper “affected” employee

One Washington food processor, with annual peak employment of 1,500,
submitted to the Department the following: Since 1995 alone, [company
name] has invested over $3.2 million dollars to modify and or purchase
specially designed equipment. The purpose was to eliminate and/or
reduce many physical job tasks requiring repetitive type motionsthat are
associated with soft tissue injuries. The above does not include all other
funds spent on assuring a safe work environment for our employeesin all
other areas of safety.” [ The company provided to the Department capital
budget figures and specific jobs involved and what repetitive motions
were reduced or eliminated.]
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basis. The department surveyed many businessesin the construction industry asto
the number of their workers exposed to various physical risk factorsfor 0-2, 2-4
and more than 4 hours. Our estimation of the fraction of the workforce in the
construction industry exposed to one or more of these risk factors was based on this
survey data. When presenting our cost numbers in the SBEIS we divided total costs
by the total employment in the industry, not just by the number of workersin
caution zone or hazard zone jobs. Writer assumes all workersin firm arein

problem jobs. Secondly, it isimpossible to tell if the equipment installed by the
company was installed specifically to address ergonomic issues or whether this
equipment was installed primarily for purposes of increasing worker productivity.

05/25/00




APPENDIX D1:
COMMENTS AND RESPONSES SUMMARIZED BY CATEGORY OR SUBJECT MATTER

Issue
number

Typical Comment(s) or Typical Point(s)

Response

The average annual cost per employee for ergonomic engineering controls
at this one Washington food processor in the last five yearsis $426.67.
Compare this to the Department’ s estimate of $20.65 as the annual cost
per employee that alarge business would have to spend under the
proposal.

The proposed requirement to be as effective as national organization “best
practices’ is onerous and would be extremely extensive as the above
exampleindicates.

Likewise, a$1.05 average cost per employee to conduct job analyses of
virtually all jobs in manufacturing in the state is not realistic at all.
Expanded education and record keeping alone would exceed that amount
without hiring an ergonomic consultant or implementing a single control
measure. That type of support will cost far more than the $1.49 per year
per employee average stated in the referenced table!

The economic impact of this proposal is grossly understated to make the
so called benefits appear to be more attractive. That is another reason the
proposal is flawed and should be withdrawn and replaced with enhanced
voluntary education.

We are not aware of any economic impact studies done for the state’ s food
industry. However, aNovember 1999 analysis of the federal OSHA
proposal by the independent consulting firm Prime Consulting Group, Inc.
provides arelated example of ergonomic costs to the food industry. A
copy of the Executive Summary of this report is being provided to the
Department of Labor and Industries under separate cover. The report
demonstrates the extreme costs associated with engineering controls as
summarized in the following statements
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If productivity isincreased this represents areduction in per employee costs and
should be used to offset, in whole or in part, the costs of the equipment.

The department does not expect consultants will be needed for more than a small
fraction of hazard zone jobs. In addition, small businesses will have the advantage
of alonger phase-in period to comply with the rule, which means that analysis and
control toolboxes specific to their industry will have already been developed and
will be widely available.

See the cost-benefit analysis for amore detailed discussion.

There is no requirement in the proposal or the final rulethat all businesses be “as
effective as national organization “best practices.” Therulerequiresthe
identification and reduction or elimination of hazardous exposures. Best practices
are one option available to employers to demonstrate compliance.

The evidence for the statement that a food processor spent $427 per employee per
year on ergonomic controls does not support a conclusion that compliance with the
rule would cost this much. In most cases these costs were for the purchase of
equipment that “eliminated” certain manual activities such as bagging cherries,
hand stacking cans, hand feeding cans or hand packing bags. However, therule
requires that exposures be reduced below hazardous levels, not eliminated. The
evidence submitted did not provide exposure levels before and after the
modifications, but it islikely that the engineering changes went well beyond what
the rule would have required. In some cases, costs were reported for measures
bearing little relationship to the rule such as eliminating the need to get on and off a
forklift to open and close doors

The analysis performed by Prime Consulting Inc. for the Food Distributors
International trade association addressed the requirements under the proposed
OSHA ergonomics standard. Thisruleis significantly different from the rule
proposed by Washington State in several important respects, including
regquirements for medical removal protection. However, since some of the
commenters raised the issue of the high costs presented in thisanalysis, we believe
acritical review of the FDI report isin order.

UnlikeL & I's cost analysis, which was based upon survey results from a broad
selection of industries, the FDI report was not based upon any survey of actual
businesses conducting actual ergonomics hazard reduction activities. Instead, the
analysis drew upon the advice of consultants and on assumptions. Several of these
assumptions appear extreme and far beyond anything required under the
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Washington State proposed ergonomicsrule. These are as follows:
For their Scenario 1, in which the ergonomics program required by OSHA is set up,
hazards are identified, and job changes are made following worker injuries:

Estimated personnel time to set up the ergonomics program are far higher than we
believe is reasonable given the requirements of the Washington rule. They assume
440 hours PER MONTH of management and employee time plus 720 hours per
month of support staff time. Similar gross overestimates of personnel time are used
throughout this document.

Estimated ongoing personnel time to manage the ergonomics program are far
higher than we believe is reasonable given the requirements of the Washington
rule. They assume 98 hours PER MONTH of management and employee time plus
40 hours per month of support staff time.

They assume covered WM SD claims are filed by 25% of the workforce annually.
Thisrateisfar higher than istypical for firmsin the Washington State Fund where
the average WM SD claimsrate isless than 4% per year.

They assume that there are no control solutions available besides reducing the pace
of work and losing 25% of the productivity of the workforce. No adjustment of
wage rates for this assumed productivity lossis made. Thisis doubly unrealistic
since solutions that lead to an increase in productivity have been identified by
OSHA'’ s consulting ergonomists.

Intheir higher cost scenarios they assume that ALL jobsand all equipment in the

plants will have to be changed and/or the entire distribution center will have to be
rebuilt from the ground up. It isthis extreme scenario which generates the widely-
quoted estimate of $26 billion for this one industry.

In sum, thisanalysisis based upon extreme and unrealistic assumptions. We
believe our own cost analysis, based upon employer survey responses and upon
assumptions consistent with the requirements of our proposed rule, to be an
accurate projection of what will be the experience of businesses once
implementation begins.

113

We are very concerned about the cost of compliance to thisrule and our
competitive position. Last year our industry association completed a study
of the cost to comply with OSHA’ s proposed ergonomicsrule. A copy of
thisreport accompaniesthisletter. The analysiswas based on the draft
rule published earlier and the remedies OSHA has imposed or suggested

The cost analysis referenced here does not apply to the L& proposal or final rule.
Although control measures will be comparable in many cases, the federal proposal
includes items that the state standard does not (for example, the state standard has
absolutely no “medical management” requirements, so it is not clear how any
employer would incur those costs). In addition, to assume that an employer with
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under earlier compliance efforts based on their general duty clause. Under | one caution zone job (which would be the only job requiring analysis and, if
best case circumstances, the average grocery distributor would face one hazards were in fact identified, hazard correction) would incur costs of either
time cost of $480,000, or by L& standards (identification of at least one | $480,000 or $1,580,000 is clearly in error.

“caution zone job”) $1,580,000 to implement job hazard analysis,
prevention and control procedures, medical management, etc. Job
changes would be needed at a minimum of ten job functions.

114 Maritime Industry The department has evaluated the impact of therule on all industries (including the
“We estimate that this rule could potentially cost the (maritime) industry maritime industry) and has determined that maritime is not significantly different
$54,000,000 in additional annual labor costs. We believe that this cost from other industries in that benefits of the rule will outweigh the compliance costs,
would have a negative impact on the discretionary cargo that is currently which are minimal.
shipped into Puget Sound ports. We can not afford to have high labor
costs force discretionary cargo to portsin Canada, Oregon, and The comments estimating $54,000,000 in additional labor hours as aresult of the
Cdifornia.” rule are based on excessive estimates of training costs and training times and do not

take into account the anticipated benefits from therule. Thefinal rule also makes
clear that substituting multiple part-time employees for full-time employees, upon
which the maritime industry based much of its cost estimate, will not be arequired
control measure under therule.

Because L& I’ s anticipated benefits to the maritime industry of reducing

muscul oskeletal disorders outweigh the costs of compliance to employers (which
areminimal compared to sales), and because significant productivity gains are
expected, it is anticipated that discretionary cargo patterns will not change as a
result of therule. The rule also requires control measures only to the extent they
are economically and technologically feasible.

It isworth noting that British Columbiaand California already have ergonomics
rules.

114 “We believe that the Maritime Industry has certain unique characteristics | The maritime industry has a significant number of WM SDs, and exposure of
and challenges that need to be recognized in the ergonomicsrule.” shipyard workersis supported by the literature (Bovenzi et a , 1980; Letz et a

1992; Torell and Sanden, 1988).

The department has considered the unique features of the Maritime industry and the
final rule takesthese into account. For example, the provisions for portable
education, feasibility, employer choice of job analysis methods, and the explicit
statement that employers are not required to reduce work hours all address industry
concerns.

115 Municipal Employers The WISHAcct appliesto public, aswell as private employers. The Administrative

These rules will impose a costly, time-consuming experiment on all

Procedures Act requires that public employers be treated in the same manner as
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employers without guaranteed results. We believeit unfair to expect
employers and taxpayers to pay for costly, unproved, and unscientific
regulations, especially in light of the recent passage of 1-695, and its
devastating effects on many local government budgets.

private employersin agency rulemaking.

Asthe department has shown in its Cost-Benefit Analysis, the cost to comply with
the proposed ergonomics rule is$36.16 per employee for SIC 9 and the benefits are
expected to substantially outweigh the costs.

RCW 43.135.060 (referred to as the “ unfunded mandates” statute in some
comments) does not apply to these rules for several reasons. First, RCW 49.17.020
(3) has applied the WISH Act to local governments since 1973, and thus predates
the effective date of RCW 43.135.060. Second, RCW 43.135.060 regarding the
prohibition of new or extended programsto local governments does not apply
because RCW 43.135.060 applies to actions by the “legislature” only. City of
Seattlev. State, 100 Wn.2d 16, 666 P.2d 359 (1983). Third, the provisions of this
law do not apply because there will not be an “increase in service levels’ to the
public. InSatev. Howard, 106 Wn.2d 39, 43, 722 P.2d 783 (1985), the Supreme
Court required that the local government demonstrate an “increase in servicesto
the public” in addition to increased costs. While the law does not apply, however,
the extended implementation schedule will help public employersto plan and
prepare for compliance.

The requirements of the rule are neither unproven nor unscientific (see CES
narrative for details)

120

Cost savings, increasein productivity, morale etc.

The primary concern | have in the course of all of this presentation is that
there' s no identification of the productivity output measurementsin
putting together a cost benefit analysis. There's so much focus on the
injury event and that sort of thing that in terms of the perception of the
employer, | think it would be a bit more enthusiastic if there were away to
create asubset of factorsthat identify specifically productivity
measurements. And | think that’ s an important part of ergonomicsisthat
productivity measurement.

Productivity improvements from ergonomic solutions are well documented in the
literature. For more information on productivity improvements see the
departments’ Cost-Benefit Analysis

D1-26

05/25/00




APPENDIX D1:
COMMENTS AND RESPONSES SUMMARIZED BY CATEGORY OR SUBJECT MATTER

Lf;ﬁer | Typical Comment(s) or Typical Point(s) Response

1.30 Economic advantage from ignoring therule While occupational safety and health concerns are not a condition of bid
“Contractor’ s who choose to ignore the standard gain an economic acceptance for most public works contracts in the State of Washington, itis
advantage in an industry driven by ‘low bid’. The State of Washington normally acondition of the contract that employersfollow all applicable labor
will actually encourage this process, asit isrequired by law to accept the | laws. Inthe event of abreach of contract, those contracts may be severed. Further,
‘lowest bid’.” occupational safety and health on all Washington public construction contractsis

regulated by WISHA. An employer who makes a bid based on the assumption that
he or she will not comply with safety and health is potentially subject to a penalty
for awillful violation of the law (up to $70,000 per violation). In addition, if a
contractor has underbid ajob and the contract requirements to follow the law are
enforced, the contractor’ s estimates will be inadequate and the contractor will lose
money on the job.

1.30 “Employersthat choose to ignore the standard gain an economic Implementation of thisrule will help to level the playing field. It isthe absence of
advantage: arule that gives employers who avoid safety and health measures an unfair
Add to the standard language that heavily penalizes those employers that advantage. The penalty provisions of the WISHAct apply to thisrule, asto other
cannot document any analysis, training or other attempts to comply with rules, and subject employersto citations of up to $7,000 for each serious violation
the standard. Makeit alevel playing field.” and up to $70,000 for each willful violation.

1.40 Centralized planning This rule does not replace the free market with centralized planning. It establishes
“Centralized planning nearly always sounds good but in practice, thefree | minimum, clear performance expectations for businessesto provide safe and
market identifies industries best practices awhole lot better than healthful workplaces as required by law and it provides flexibility for employersto
government.” identify and implement best practices.

2 Unintended Consequences |

201 REDUCED EMPLOYMENT HOURS There are almost always less expensive and more easily implemented controls than

“When | look at —you also havein here that we must reduce the hazard.
Well, when | look at where the hazard is, | guessin my facility, and in
interpreting that, the hazard or where the zone is my resident. Now, am |
going to eliminate my resident? | don’t have achoice. | can’'t—1 don't
see robotics coming in and taking care of a 99-year-old man. | don’t think
that’sfeasible. | don't see that, you know, | can have a conveyor belt with
these residents coming through. | mean, that doesn’t — I don’t see how
that’ s going to work for us.”

“ What about the affect of automation on business and industry over the
last couple of decades? Many types of tools and equipment have been
automated making the work less physical in nature. How does L&
account for the data when clearly many of the alleged risk factors have
been eliminated in many industries? Also, what about industries, masonry
specifically, where automation is not feasible? Further, who determines

feasibility?’

complete automation. Often, the preferable control isto provide mechanical
assi stance or semi-automation for those few tasks that machines are able to do
better than humans.

For example, as other commenters have indicated, the nursing home initiative
shows that promising ergonomics solutions are available, even in the context of
patient care.
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“ It isalso apparent that unions don’t understand this rule will force
employersto look at complete automation of their operations. This action
alone would eliminate employment opportunity and reduce their
membership.”

“: thisrulewill force automation and significant job losses on food
industry workers..., the professional safety experts, have told usthat the
only way they can comply with thisrule isto recommend automation,
taking employees out of the equation. Additionally, our professional food
safety experts have told us that nearly every job in the grocery store would
be covered by thisrule. *

201

They will also lose hours of work because the only way to keep them
within the limits set by your rulesisto have them work less. Jobswill be
lost to automation wherever economically feasible.

Employers who read this and understand its consequences will eventually
refuse to hire full-time, 8-hour-per-day workers as aresult of this
ridiculous intrusion into the work place.

Thefinal rule states clearly that if an employer has implemented all other feasible
controls and a hazard remains, the employer is not required to reduce exposures
further by replacing full time employees with part time employees or otherwise
reducing an employee’s hours of employment.

201

“| can visualize employees taking 2" and 3" jobs — doing the exact same
thing for periods or repetitions that exceed those mandated in this
proposal, only they will be doing it for different employers. | see nothing
in the proposed regulation that says employers have to ask their employees
if they have performed the same job at another workplace in that same
day.”

Thefinal rule makesit clear that employers are not required to control hazards by
reducing hours of employment even if thereis no other feasible means of
correcting the hazard.

2.02

Increase Cost of Products

Another significant reason to re-look at these regulationsisthe inequity to
Washington and small and large businesses with out-of -state competition.
These regulations as written are going to be costly to implement and
increase the cost of products across the board.

Treefruit growers have no ability to pass on the increased costs associated
with the implementation of such rules. Not only will tree fruit growers not
be able to pass on the increased costs they also will be placed at a
tremendous competitive disadvantage with tree fruit growers from other
states. Tree fruit growerswill not only be forced to absorb the increased
on-site costs but will absorb the costs of their suppliers. Agricultural
suppliers and equipment companies, etc. will raise their pricesto cover
their increased costs and the growers will not be able to passthat cost to
the consumer.

The comments assume a considerabl e net cost; the cost benefit analysis, using the
best available evidence, determined that there will in fact be a net benefit to
employers.

The cost-benefit analysis demonstrates that the rule does not threaten the viability
of any entire industry and therefore the rule meets the legal test of economic
feasibility. For individual employers, where costs can genuinely be neither
absorbed nor passed on (which is generally not the case) and competitivenessis
significantly damaged , the control may not be not economically feasible and
therefore not required. However, experience in arange of industries has shown
that relatively low cost ergonomic solutions are often available.

To the extent up-front costs to implement ergonomic sol utions are necessary, the
current situation puts employers who show the greatest concern for their workers at
a short-term competitive disadvantage. The rule would correct that by “leveling
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the playing field” within Washington.
Finally, the long-term effect of the rule will generally be reduced employer costsin
workers' compensation and in hiring and training replacement workers.

2.03 Avoid locating in Washington The comment is based on the assumption that the net effect of the rule will be a
Y ou are going to hurt the economy with these regulations. Thereisno massive cost to businessesin the state of Washington. The cost benefit analysis,
way around that if you go on with these regulations. Y ou will cost the based on the best available data, was unabl e to identify any such cost. In fact, the
state thousands of jobs and you will be dissuading potential employers analysisidentified a net economic benefit to the rule.
from coming to our state with new jobs. In essence, you need to look at
the big picture here and understand the effect of your actionsto the
economy of the entire state over the long run.

2.03 Thereisanother alternative for employers, and as stated by the woman Employerswill not have to implement controls that are not economically or
who represented the hop growers at the Y akima public hearing, her words | technologically feasible.
were, “We will be forced to move our operation to other states where we
hold land and do business.” Thefinal ruleistheleast burdensome alternative that will achieve the necessary
“ If the demands of regulation continue to expand, smaller companies such | level of worker protection.
asBallard Brass will have no choice but to close the doors and suggest
employment for twenty persons elsewhere’ A more complete discussion of these issues can be found in the CES narrative.

“ these rules create an atmosphere of anti-businessin the state of
Washington, thus discouraging recruitment and retention of businessin
the state.”
“This proposed ruling, is going to impact the small business world in so
many ways and may put many small business owners out of business’
204 Declinein productivity The comment assumes that the rule requires *“ one-tier racking” and would require

We would need at least a 50 percent larger footprint to carry the same
inventory in onetier racking. You cannot find land in the Kent Valley
today large enough to accommodate that size facility, and you would
therefore require us to move further out, engendering more urban sprawl.
That does not count the capital costs, even if we could expand our Kent
facility in place. At $100 to $105 per square foot in construction and
equipment costs, the replace costs for these facilities runsin the tens of
millions of dollars. Then there isthe question of productivity. To pick the
same order when product is spread over 50% more areawill dictate at
least a 25% reduction in order picker productivity.

The rules proposed by the Department of Labor and Industries will
absolutely increase costs of management and overhead, and subsequently,
the costs of all services and productsin this country.

implementation of controls even where they were not economically feasible. It
doesnot. Infact, it explicitly indicates that employers may choose among a variety
of controls and employ these only to the extent “economically and technologically
feasible.” It does not specify particular controls, beyond a general preference for
engineering and administrative controlsthat do not rely primarily on employee
conduct for their effectiveness.

General comments about increased overhead and management costs assume a
significant net cost to the rule. The cost-benefit analysis determined there would be
a net benefit to employers, which would result in decreased costs.

Numerous comments in the rulemaking file (see CES narrative) indicate that
ergonomics efforts typically result in improved productivity and quality aswell as
decreased compensation costs rather than increased management and overhead
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expenses.

2.05

Cost to employees

“There appears to be little to no consideration for the cost of the
employee. Our union field employees supply their own hand tools and
many of these individualswill have to replace their current tools. This has
the potential to cost thousands of dollarsto theindividual employee.

The comment presumes that the rule will require widespread and immediate tool
replacement. L& | does not believe thisto betrue.

The OSHA compliance costs used in the L& | analysisincluded the cost of
replacement of both powered and manually operated hand tools. Those cost were
considered regardless of whether employers or employees paid for those tools, so
such costs were in fact considered in the analysis. Although newer tools may be
more expensive, having alonger productive life will mitigate costs. In addition,
better tools improve worker productivity because they reduce fatigue. Itis
therefore not unreasonabl e to expect overall costs would not exceed the amount
spent in normal replacement costs of tools. The long phase-in provides workers
and contractors ample time to plan for replacement of tools with appropriate
ergonomic solutions in mind.

Employeesin the State of Washington contribute in the payment of workers’
compensation premiums and therefore will share in the expected savings from
injury reduction, whether or not they share in the costs of compliance.

250

Don’t prohibit part-time workfor ce, temporary employees, or
automation.

Clarify that the rule does not prohibit employer’ s use of a part-time
workforce, temporary employees or the use of automation (where
allowable) in the workplace.

APA Requirements

APA Requirementsnot Met

“In addition, we are concerned that the agency has not appropriately
followed the requirements of the Administrative Procedures Act in
identifying alternativesto rulemaking, the least burdensome aternative,
coordinating with federal entities, and in conducting its economic impact
analysis.”

“In addition, we are concerned that L& | has not appropriately followed
the dictates of the Administrative Procedures Act to (a) identify
alternatives to rulemaking; (Ia) implement the |east burdensome
alternative; (c) coordinate with federal entities; and (d) conduct a thorough
and accurate economic impact analysis.”

Itisnot clear to L& how to clarify an issue that the rule does not raise and that
would be outside the scope of WISHA’ s rulemaking authority. The rule does not
prohibit any of these activities, nor isit clear how it could be interpreted as doing
S0.

The CES narrative discusses L& I's compliance with these requirements, most of
which apply to the adoption of the final rule (rather than the proposal).
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3.02 Cost-Benefit Analysis not done as Required by APA The Administrative Procedures Act (RCW 34.05.328(1)(c)) requires that the
Thelast isadetailed cost benefit analysis has not been done. We strongly | department “Deter mine that the probabl e benefits of the rule are greater than its
believe that a detailed cost benefit analysis conducted by an independent probable costs, taking into account both the qualitative benefits and costs and the
third party should have been a requirement and should’ ve been done specific directives of the statute being implemented.”
previously to this date.

Thisanalysisisrequired prior to final adoption, not prior to the proposal (although
Furthermore, WISHA has not made the required determination of the cost | apreliminary analysiswas reflected in the department’ s Small Business Economic
its proposed rule will impose on Washington business. Therefore, no Impact Statement (SBEIS)). The department has completed a detailed Cost-Benefit
meaningful determination can be made that the benefits of the proposed Analysis (CBA), and the final decision was based on that analysis. The analysisis
rule outweigh its costs. In light of both of these failings, WISHA cannot part of the rule file and available to the public.
possibly establish that its proposal isthe “least burdensome alternative’
for business that will achieve the proposed rule’s stated goals. The APA does not require that a CBA be conducted by an independent third party
and the department determined that it had qualified staff to do the analysisin
accordance with the law.
The department did an analysis of alternatives and concluded that the ruleisthe
least burdensome alternative (see CES narrative for details)

3.03 Pilot Programs Such a project might be informative, but it is outside the scope of this rulemaking.

“A pilot program will also answer the question, which islogically onthe | The rule has no relationship to determination of liability, but focuses on the
minds of many employersin the state. “How will the state determine reduction or elimination of specific risk factors for which thereis awide body of
liability on arepetitive motion condition which is controversial with credible evidence. The source of a particular WM SD will not be at issuein an
regard to the source of the condition of life related or work related?’ employer’simplementation of the rule and its requirements.

3.03 “We do not understand why L& refuses to work with the Association of | Pilot rulemaking was considered and rejected for four reasons. First, pilot
Washington Business who has repeatedly offered to help L& | develop rulemaking is discretionary and the process of rule development conferences and
technical assistance programs to participatein pilot programsto find out advisory committees was an appropriate and effective alternative. Second, pilot
what istruly effective in preventing injuries.” rulemaking is best suited to situations where an agency intends to issue ahighly

specific, inflexible and experimental regulation and feasibility of complianceis
“Betatesting is standard in many industries, including software. Istherea | highly uncertain. In this case, however, the department decided to move ahead with
reason that L& | isunwilling to betatest these proposed regulations on a aproposal which was highly performance oriented, included flexible choices for
few companies, versus being using the entire state of Washington as compliance, was based on sound scientific principles and data, and incorporated the
guineapigs.” notion of feasibility asaself-limiting factor. L& concluded that arule designed in
this manner would not benefit from pilot testing. Third, the department decided to
“Before enacting these new regulations the Department of Labor and incorporate a six-year phase-in period that would allow business, |abor and
Industries should do a pilot or test program to see if they work and how government to work together after rule adoption on demonstration projects which
they work.” would accomplish many of the purposes of pilot programs. Fourth, over the past
10 yearsindividual companies, trade associations, unions and others have
undertaken awide variety of pilot ergonomics projects. Theruleis based in many
ways on this experience and further “betatesting” is not necessary.
3.04 L& | should review existing industry measur es The rule focuses on the prevention of WM SDs by the elimination or reduction of
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“We believe our industry’ s approach to this situation is appropriate and well-established risk factors. Many industries, and many employers within
adequate, and the burden should be on the Department to show otherwise. particular industries, may be using effective approachesto identify and eliminate
The Department should carefully and compl etely review existing measures such risk factors and will find themselves in compliance with therule. Therule
within theindustry before enacting new policies and rules which may be will not require that previously assessed jobs be “reassessed” if the employer’s
duplicative and/or counterproductive.” previous efforts are as effective as those required by therule.

While many employers have appropriate and adequate programs, L&’ s survey of
5000 employers demonstrates that many do not. See the CES narrative for amore
detailed discussion.

4.00 Scientific evidence

401 Causes of WM SDs (Science) Inreality, back injuries allowed as “injury” claims under workers' compensation
“Back injuries were considered cumulative traumain the study...however | are generally theresult of cumulative traumathat has shown itself following a
inthe WC system they are classified as atraumatic event...it isn't both. specific event but that in fact developed over time.

Acute traumatic eventsinclude dlips, trips, falls, being struck by or caught in, and
motor vehicle crashes. Musculoskeletal disorders associated with these acute
traumatic events were excluded from the analysis of non-traumatic soft tissue
WMSDs. Thereisasubstantial body of scientific literature on the cumulative
exposure to heavy physical work or overexertion in lifting, pushing, pulling,
carrying, or throwing and resulting low back or shoulder disorders, for example
(NIOSH, 1997, NRC 1999). In the workers compensation system, such conditions
areidentified as“injuries’ or as“illnesses’ depending on whether there was an
identifiable trigger event — that does not indicate that they were not in fact the
result of ahistory of cumulative exposures. It istheintent of thisruleto
substantially reduce the number of WM SDs due to exposure to these manual
handling risk factors, irrespective of whether they are categorized as “injury” or
“illness.”

401 “Close to half, or in some instances, a majority of employers who have Therisk factors addressed by the rule are not based on anecdotal evidence, but on a
undertaken efforts to reduce M SDs reported that they did not observe wide body of science. Thereisalso a substantial body of evidence that the tools and
positive changes related to their efforts, yet the department continues its principles of ergonomics work effectively to reduce hazards and thereby prevent
guest to regulate. Thisresultsin acostly experiment on employers. ... WMSDs. Anecdotal testimony at the public hearings, however, did tend to
Individuals are well positioned to study what works in their workplace. confirm the scientific conclusion that the application of ergonomics to the
However, anecdotal examples of existing programs do not support an prevention of WM SDsworks. L& 1’ s survey of 5000 employers showed that more
imposition of aregulation across an entire economy.” than 50% of employers taking prevention steps reported a decrease in the number

and severity of injuries. Some employerstook relatively less effective measures,
such as use of personal protective equipment and would be less likely to achieve
positive results. See the CES narrative for amore detailed discussion.

401 “Department inspectors don’t seem to know exactly what causes One of the reasons to adopt the rule isto provide clear guidance about the type of

ergonomicsinjuries or precisely how to prevent them. But you want to

exposures that cause injuries and to guide employers, employees, and L& | staff in
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pass arule that requires employersto do just that — prevent ergonomics determining whether such risks exist at aworksite and require correction. The risk
injuries.” factors addressed by the rule are based on awide body of evidence that
demonstrates a clear relationship to WM SDs. Eliminating or reducing those risk
factors will prevent a significant number of WM SDs. Employers who have
complied with the hazard reduction requirements of the rule will not be expected to
take any other steps to prevent WM SDs that may be caused by those risk factors.
401 “Federal OSHA in the “ Summary and Explanation of the proposed (Federal) | The Ergonomics Rule does not address all risks; it therefore will not prevent all
Standard” recognized that in anumber of jobs, workplaces and physical work | work-related muscul oskeletal injuries, but it will prevent alarge portion of them.
activities, it may not be possible to eliminate muscul ar-skeletal diseases (64
Fed.Reg. at 65830).” L& agreesthat it may not be possible to eliminate WM SDs in all workplaces.
However, reduction of the risk factorsidentified in the rule below hazardous levels
will result in a substantial reduction in WM SDs in Washington workplaces. Thisis
discussed in further detail in the CES narrative.
401 “The (L& claims) data, which was used for developing this proposed Asdiscussed in detail in the CES narrative, the ruleis based on the best available
rule, isflawed. ... seldom are the true causes of an accident/claim data.
revealed without extensive investigation.”
Limitations of workers' compensation datainclude both under-reporting and some
over-reporting, and errorsin coding. In areview of arandom sample of
muscul oskeletal claims, miscoding tended to underestimate the number of claims
that were due to a more gradual, non-traumatic onset, especially for the upper
extremity and back. There tended to be an underestimate of acute traumatic
muscul oskeletal disorders of the lower extremity (primarily knee and ankle).
4.01 “The department’ s approach seems to be “learn-as-you-go” asindicated The rule will reduce WMSDs. It will not eliminate them. The hazard zone

in itsreference to Demonstration Employersin WAC 296-62-05101. To
quote the department’ s brown-covered Ergonomics Update #4, page 2:
“The department will work with a group of Demonstration Employersto
test and improve guidelines, best practices, and inspection policies and
procedures as they are developed.” Our company questions the enactment
of thisrule in advance of finalizing this demonstration or pilot project.”

indicates the levels where the risks have been consistently elevated. Therefore, the
rule will not prevent all musculoskeletal disorders among working populations, but
it will prevent many of them.

L& disagreesthat thisisa“learn asyou go” rule. Thereisadequate knowledge
about which exposures are hazardous and available methods for reducing these
hazards to issue this rule and expect employer compliance. However, for such an
important and initially unfamiliar rule L& | believesit would be appropriate and
helpful to allow ample time before enforcement begins for the department to work
with business and labor to prepare carefully.

The GAO (1998) reported the positive results of implementing ergonomicsin a
number of different private sector companies. There are numerous case studies
demonstrating substantial reduction in WM SD incidence and severity. There are
epidemiologic studies that compare workersin jobs that are similar to those in the
“hazard zone” of the rule to those who are not in the hazard zone and shown at |east
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2-fold differencesin the likelihood of having WM SDs. Thusif you reduced your
exposures to those of the comparison groups, you would have asimilar decreasein
likelihood of WM SDs.
See the CES narrative for a more detailed discussion.

401 “The statistics relied upon to suggest the urgency of such arule are L& relied on the most complete data available for Washington state. This

flawed.”

included examination of the State Fund and Self-Insured workers' compensation
claims dataas well as a survey in which almost 5,000 employers responded (75%
responserate). With respect to workers' compensation, more complete datais
available for State Fund claims (medical only aswell as lost time claims are coded)
than for Self-Insured claims (lost time claims are coded). Claims were classified
based on ANSI z16.2 codes for Nature, Type, and Body Part. Full details of the
classification and results are available from L&’ s research program, SHARP, and
are summarized on their website for 1990-1997 WM SD claims
(http:/www/walgov/Ini/sharp). Similarly, an earlier version (1987-1995) was
published in the peer-reviewed American Journal of Public Healthin 1998. Itis
interesting to note that the estimated claims rate based on the 1998 employer
survey was quite similar to the rate identified in the 1999 SHARP report based on
the State Fund database.

The only other illness/injury data that covers Washington State isfrom BLS. This
isarandom sample survey of private sector employers. It reported more than
22,000 relevant injury/illnesses resulting in days away from work in 1997.

Inthe SHARP May 1999 report, the average number of State Fund non-traumatic
soft tissue WM SD claims (excluding falls, etc.) was 53,351, with average yearly
cost of $340,000 per year and lost time claims was 19,066. If aworker had a back
injury in 1991 and carpal tunnel syndromein 1996, this was counted as 2 claims. If
the worker had the same injury on multiple occasions, this was treated as one
claim. If the worker had WM SDs in multiple body regions at the sametime, it was
considered one claim for the overall count of claims but there may be overlap based
on specific diagnosis (carpal tunnel syndrome and rotator cuff syndrome). Self-
Insured lost time WM SD claims averaged 11,162 per year. We don’t know how
many “medical only” claimsthere were for the Self-Insured, but if the proportionis
similar to the State Fund, there would be more than 25,000 Self-Insured claims per
year. Thus, the L& estimate of 50,000 claims per year for non-traumatic soft
tissue WM SDs is an underestimate of the true magnitude of the problemin
Washington State. There are at least 5 studies in the peer-reviewed literature which
document that workers' compensation data underesti mates the number of
workplace musculoskeletal illnesses and injuries.

Asindicated in the SHARP 1999 report, for example, there is an average of 2,486
carpal tunnel syndrome claims per year in the State Fund with direct costs
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averaging $13,045 per case. There are around 19,300 gradual onset back injuries
per year with an average cost of $5,422 per case.
We are unaware of any more comprehensive data for Washington state than what
was used in the analysis. No commenters have provided additional dataon the
magnitude of the problem. All studiesand analyses relied upon for thisrule are
available for public scrutiny.

401 Thereis significant disagreement on what causes stressand strain injuries | The best available scientific evidence provides a compelling basis for the

and how to prevent them.

relationship between the risk factors addressed by the rule and WM SDs. Thereis
also strong evidence that applying the tools and principles of ergonomics reduces
hazards and prevents WM SDs. There is substantial and sufficient agreement on
these points. Thereisafull discussion of these mattersin the CES narrative.

Numerous studies have been published, reporting strong associations between
muscul oskeletal disorders and physical work load factors. The number of studies
reporting no association between muscul oskeletal disorders and physical work load
factors are few and their quality is often lower than of those with a positive
association. These studies have been reviewed authoritatively by the National
Institute for Occupational Safety and Health (Bernard 1997) and the National
Academy of Sciences (NRC 1999)
The National Institute for Occupational Safety and Health has concluded that
“A substantial body of credible epidemiologic research provides strong
evidence of an association between muscul oskeletal disorders and certain
work-related physical factors when there are high levels of exposure and
especially in combination with exposure to more than one physical factor (e.g.,
repetitive lifting of heavy objectsin extreme or awkward postures).” (Bernard,
1997)
The National Academy of Sciences has concluded that “thereislittle to shake
our confidence in the thrust of our conclusions, which draw on converging
results from many disciplines, using many methods: Thereisahigher
incidence of reported pain, injury, loss of work, and disability among
individuals who are employed in occupations where there is ahigh level of
exposure to physical loading than for those employed in occupations with
lower levels of exposure.” (NRC, 1999)
The National Academy of Sciences has concluded that “ There is compelling
evidence from numerous studies that as the amount of biomechanical stressis
reduced, the prevalence of musculoskeletal disorders at the affected body
regionislikewisereduced.” (NRC 1999) NASgoesontosay: “Therearea
variety of actions that can be taken in the workplace to eliminate or reduce the
risk of musculoskeletal disorders. According to the commissioned paper by
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Smith et al (1998): ‘ These include engineering redesigns, changes in work
methods, administrative controls, employee training, organized exercise, work
hardening, personal protective equipment, and medical management to reduced
exposures.””
Temporal association means that the cause should precede the onset of the disorder.
In the case of WM SDswe have firm evidence of temporal association in the form
of prospective studies, showing that an originally healthy study popul ation became
symptomatic after being exposed to the physical oads under study.
The consistency of associations meansthat several studies give similar results. This
has been the case concerning WM SDs.
Predictive performance means that there should be a change in the occurrence of
the disease after achange in the level of exposure to aphysical load factor. A
reduction in WM SDs has been shown in several intervention studies. These studies
are discussed in the CES narrative and documented in the rulemaking file.
401 Proposed rule does not make an effective case that WM SDswill be The scientific evidence is strong and compelling that the elimination or reduction
reduced or prevented with itsimplementation. of therisk factors will reduce WM SDs. Testimony at the public hearings, often
-+ can't guaranteethat oneinjury will be prevented provided by opponentsto the rule, provides additional evidence that ergonomic
no scientific evidence that measures outlined will have desired effect | effortswork in reducing WM SDs. The department will evaluate the effectiveness
don’'t know how effective each requi rement reducesi nj uries of therulein achievi ng its Ob] ectives as requi red under the Administrative
unclear results that injuries will be reduced Procedures Act.
no guaranteed results ) ) ) ]
See the CES narrative for a more detailed discussion.
401 Proposed rule will have an undetermined impact on workplaces. Therules | Theimpact on the workplace will be the reduction of MSDsin the workplace. The
are open-ended and experimental reduction of therisk factors described in the rule has been shown in numerous
a systematic approach for change in line with business production studiesin awide variety of industriesto reduce MSDs.
must be taken to realize the true benefit of ergonomics
Theruleis not open-ended or experimental. It isbased on years of pilot programs,
experiments, scientific studies and practical experience.
See the CES narrative for a more detailed discussion.
401 Thereis nothing that describes acceptable levels of physical demands or The standard was developed to befair and flexible. It allows the employer to

workstation layout. Thereis also nothing that describes corrective
measures that might make a workstation or position more ergonomically
safe and how efficacious these solutions might be.

determine how best to reduce or eliminate his or her workers' exposure to WM SD
risk factorsin the unique environment of his or her company while providing
criteriafor what risk factors should be reduced and to what level. The rule does
identify specific risk factors and indicates that an employer’ s elimination of such
risk factors will reduce the risk of WM SDs in the particular workplace.

Examples of control strategies are given in the CES narrative. Theseinclude
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reducing repetition through task variety and job rotation, reducing high hand forces
by changing the size or shape of objects held in the hand, and many others.
Practical control strategies can be found in numerous ergonomics textbooks and
guides. “Cumulative Trauma Disorders’ by Vern Putz-Anderson, deals with upper
extremity MSDs, a 1997 NIOSH publication “ Elements of Ergonomics Programs,”
provides an overview of basic control strategies. “Fitting the Task to the Man,” by
Etienne Grandjean is a comprehensive book of control strategies.
In addition, the implementation plan described in the rule commits the department
to work with employer and employee groups in Demonstration Projects to identify
additional control measures and “best practices’ in arange of industries.
See the CES narrative for a more detailed discussion.

4,02 Manual Handling (Lifting) We agree that we should keep the Lifting Index values below 2 based on Waters, et
Based on Waters et al. (1999, Spine), the LI values should be kept below al (1999, Spine). Reductions of 20 percent would be a significant reductionin
2. To achievethisgoal, the weight limits should be reduced by weight and might be less feasible for many employers. However, the final rule
approximately 15-20%. reduced the values 11%-15%, bringing the lifting index below 2 in each of the

lifting zones.

4.02 Believes current std will not protect vast majority of female workers. Using these weights would result in lifting index values of approximately 1, which
Based on muscle strength (which can be easily measured and verified iswhat we're currently using for our caution zone. Lowering the hazard zone
unlike compressive force or energy expenditure) few females would be valuesto 1 or below would cover substantially more employers and require
ableto lift loadsin step 2 of the worksheet. Using Snook and Ciriello employers to take steps to reduce hazards even in cases where the risk of injury is
(1993) data, less than 10% of female workers will have sufficient strength | very low.
to lift loads in the worksheet and 1 in 3 males may not be able to lift these
loads.

4,02 Failingsin the NIOSH lifting guidelines were identified in the Beverly The rule does not require use of the NIOSH lifting guidelines. However, the
Enterprises ergonomics case. department has concluded, based on widespread evidence, that the guidelines are

valid and can appropriately be relied upon. Thisisdiscussed in more detail in the
CES narrative and in supporting documentsin the rulemaking file.

4.02 It isnot feasible to limit the number of times an item of a particular weight | If the number of times alift can be made cannot be restricted, the employer must

could be lifted. seek to use other controls; in most settings, it will be feasible to achieve the hazard
control levelsin Appendix B (or those adopted by the employer under the flexible
performance approach) using a combination of controls. In caseswhereitistruly
not feasible, the rule requires only that the hazard be reduced to the extent feasible.

4.02 Liberty Mutual’ slifting tables are based almost entirely on workers’ The department has eliminated reference to the Liberty Mutual tablesin the final

psychophysical appraisal of the maximum acceptable weight of lift rather
than studies aiming to determine the circumstances under which lifting

rule. A further discussion of material handling/lifting issues can be found in the
CES narrative and in supporting documentsin the rulemaking file.
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cause physical harm.

4.02

Where did the 75 Ibs. Once per workday, 55 Ibs. Once per day values
come from? What impact does the elimination of these lifting activities
have on preventing MMH injuries?

Lifting 75 pounds once per day and 55 pounds once per day are not eliminated by
therule. Lifting 75 pounds once aday or 55 pounds ten times a day do meet the
criteriafor caution zone jobs and therefore require employee education and job
analysis. Employers must take further action only if the job analysis indicates that
ahazard exists.

The criteria used for classifying heavy, frequent or awkward lifting jobs as caution
zone jobs or Appendix B hazards are based on the 1991 NIOSH lifting equation
that recommends lifting tasks be designed with alifting index of 1 or below to
protect most workers. NIOSH states that lifting tasks with aL1>1.0 pose an
increased risk for lifting related low back pain for some fraction of the workforce
(Waters, 1993). Even with an ideal lift (1 lift per day, load within 10" of the low
back, origin and destination of the lift at knuckle height, no torso twisting, and
good handholds), for alift of 75 Ibs., the lifting index would equal 1.5. Therefore,
some percentage of the workforce will be at risk of low back injury and should
receive awareness training on the hazard and have a more in-depth analysis of the
hazard. The explanation above holds true for lifting 55 Ibs. Or more, more than 10
times per day. Thisresultsin alifting index of 1.08, which is still above the 1.0
value recommended by NIOSH.

Reducing the lifting index to 1 or below would result in protecting 99% of the male
workforce and 75% of the female workforce.

4.02

NIOSH guidelines are “most limited” when applied to “highly variable
jobs’ such as “warehousing, shipping, and receiving activities where there
are many different sized loads and varying weights that are lifted at
varying frequencies’

The rule does not require use of the NIOSH lifting equation. Based on the
widespread evidence, it hasidentified risksthat require appropriate controls.
Frequency and duration are included in the guidance in Appendix B for employers
who choose the specific performance option.

Although using the NIOSH lifting equation to analyze high frequency, variable
lifting tasks increases the complexity of the analysis, it is still possibleto use the
composite lifting index. Thisisdone by computing the frequency-independent
lifting index for each lifting task. Appendix B’s heavy, frequent or awkward lifting
task analysisin thefinal ruleisbased on the NIOSH lifting equation. Although it
does not include information of how to cal cul ate the composite lifting index,
information is provided on how to calculate the weight limit for frequent, variable
tasks by analyzing the two worst case lifts and the most commonly performed lift.

Thelifting requirementsin the rule and the scientific basis for them are discussed
more extensively in the CES narrative and elsewhere in the rulemaking file.
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4,02 Recommendsin step 2 replace “ at the beginning of thelift” to “whenthe | We agree that step 2 could be a source of confusion and have changed the wording
object isinitially grasped” to avoid any confusion with lift vs. lower issue. | to avoid confusion of lifting vs. lowering.
70) Feelsit’sextremely important to evaluate the hand location at the
destination of the lift not just at the origination of the lift. We agree that our simplified method does not fully address hand location at the
70) Sincethe current figureis based on physical landmarks, compliance destination of thelift, however, addressing this would require additional
will depend on individual stature. Suggests incorporating height explanation, and could result in considerable misclassification. If significant
values (based on Marras and Kim, 1993) into figure as such: control isrequired, asecond analysisisrequired (with explanation) and then further
- Shoulder height 56" explanation about which of the two weight limits should be used. This complicates
- Waist level 42.5” the analysis significantly; for instance, the lift may be in compliance at the origin
- Kneeleve 19" but not at the destination and visaversa. Wethink for practical purposesit’s
70) Should also move waist linein figure up to umbilicus level important to keep the lifting analysisin Appendix B as simple as possible to
70) Feelsunadjusted wt. Limits, especially those above shd. Level aretoo | increase employer comprehension
high based on SSPP and places females at unduerisk. (e.g.,
According to SSPP only 40% of the 50" percentile femaleswould Weinitially considered using absolute values, however, this creates complications
have adeguate shd. Strength to perform occasional lift of 70 Ibs. At when knee level on the figure shows 197, but avery tall employee’ s knee might be
7.5” in front of the ankles. at 23". Toalow for differencesin stature and avoid this confusion, we felt it was
70) Thewording on the 1 lift every 5 minutesis unclear for lifts at lower | best to avoid absolute values. We do agree that waistline istoo low and have
frequencies (e.g., 1 lift every 2 minutes) moved it up to the umbilicuslevel.
-Since the amount of employee twisting when lifting is often based on
human behavior | would suggest making this move objective. Perhaps We agree that some percentage of the femal e population will not be able to safely
adding a question, " Does the work layout or do the work practices result lift in some of the above shoulder zones. However, to reduce these valuesto levels
in objects being laterally transferred a distance less than 36”. It'sthese that alarge percentage of females have the capability (according to SSPP) would
short lateral transfer distances that tend to result in little foot movement require lowering the values significantly (40% - 70%). Thiswould constitute a
and substantial twisting. Another option isusing asimple graphic significant change to the rule and would create significantly greater obligations for
depicting lateral transfer (see origina comments for graphic) employers. Instead we reduced the values in most instancesto alevel 11%-15%
which keeps the lifting index below 2 in each of thelifting zones. In relation to the
“perfect lift,” we have compromised based on practical considerations and |eft the
limit at 90 pounds, which generates alifting index slightly greater than 2.
We have changed “1 lift every 5 minutes’ to “1 lift every 2-5 mins.”
We decided not to add this question about work layout to Appendix B because
WAC 296-62-05130(2) already requires consideration of work layout.
4,02 The proposed manual material handling models do not agree. The NIOSH | We agree there are discrepancies between the Snook psychophysical data and the
lifting model allows 50 Ibs. As a maximum safe weight while the Snook NIOSH lifting equation and have decided to remove the Snook reference.
tables allow considerably more. Which isright?
4,02 Theresults of Lavender, et al (1999) show that the outcome of an Even though the Appendix B-Heavy, frequent or awkward lifting task analysisis

ergonomic job evaluation for LBD risk depends on the method used for
that evaluation

based on the NIOSH lifting equation, the recommended weight limits are higher
than what NIOSH would consider alow risk task. Inthe Lavender et a study
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(1999), when comparing the NIOSH lifting equation to the other methods, alifting
index of 1 or below was categorized aslow risk. Therefore, it isdifficult to
compare the proposed weight limitsin Appendix B to the results of Lavender et al,
since Appendix B values are based on lifting indexes that generally fall between
1.4 and 2.0. Based on the weight of the evidence, the department has concluded
that these limits are most appropriate for those employers that choose the specific
performance option.

4.02 Theruleisweak in addressing lifting of awkward objects (e.g., uneven The lifting hazard assessment in Appendix B can be used to assess lifting of uneven
loads, human bodies, etc.) loads and humans, animals, etc. The assessor needs to know only the vertical

location and destination of the lift, the frequency and duration, whether any upper
body twisting occurs, and the location of the hands when the object islifted or
lowered. All of these measurements can be made whether an employeeislifting an
uneven load, human, or animal. There are alternative measurement methods that
can be used aswell.

4,02 The weight values of 75 Ibs. Once per workday and 55 Ibs. 10 times per We used the 1991 NIOSH lifting equation as a basis for our values; however, we
workday exceed the widely accepted values of NIOSH and should be felt that reducing the weights to the level of alifting index of 1 would be too
lowered. restrictive. Based on NIOSH field research and WISHA field experience, many

employers might not be capable of complying with the standard if asked to modify
all manual material handling jobs to the more protective level of 1 or below.

4.02 We should use what'’ s already available which isthe NIOSH lifting L& used the 1991 NIOSH lifting equation as a basis for our values, however the
standard. Even though the NIOSH lifting standard is more complex, | NIOSH values were too restrictive, suggesting that many employers would not be
think it hits more of the high points than this particular formula does. capable of complying if asked to modify al manual material handling jobs to the
There' s some things that this formula’ s missing that | think should bein level of 1 or below. L& was also concerned about the complexity of the tool and
there the need to keep the WISHA requirements as simple and clear as possible. To

simplify the lifting equation, the rule does not include the assessment of handholds.
Thisisthe only factor the 1991 NIOSH lifting equation includes that the rule does
not.

4,03 - Thetwisting correction should be .85 instead of 10 |bs. We agree the twisting correction of 10 Ibs. is oversimplified and probably an
- A 101Ib. Discount is substantial and am not convinced thereissound | overestimate. Therefore, we have changed the twisting correction to .85 based on

evidence to support this based on Duncan and Ahmed (1991) and the NIOSH lifting equation’ s deduction for 45 degrees of torso twist.
McGill (19914, 1991b)
4.03 Twisting Although twisting is not addressed in the Caution Zone in order to maintain clarity

The criteriafails to address what happens when a 10 Ibs. Object islifting
20 inches from mid body and the person has to twist.

and simplicity, the lifting assessment in Appendix B accounts for not only the
horizontal distance of the object lifted in front of the body (step 2) but also torso
twisting (step 4). In step 2, to determine the unadjusted weight limit, the location
of handsin front of the body is determined at the beginning of thelift. The farther
away from the body the object islifted, the lower the unadjusted weight. Instep 4
if the employee twists more than 45 degrees while lifting, 10 Ibs. is deducted from
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the unadjusted weight limit.

4,04 Vibration Whole body vibration, and the risk of pushing and pulling are risk factorsthat can
Do whole body vibration, pushing and pulling and other risk factors not lead to work-rel ated muscul oskel etal disorders and represent recognized hazardsin
considered in thisrule? Are the vibration from the truck, pushing and some work sites. However, they are not addressed by this rule because the
pulling, and many other risk factors going to be excluded from the rule? measurement of whole body vibration can require sophisticated measurement

equipment and technical skills, and measurement of pulling and pushing islargely
impractical in many contexts. In order to avoid complex measurements for
employers determining whether the rule applies to them, these risk factors were
omitted from the rule.

4.05 Contact stress Thereis no discrepancy; the two requirements work together to identify the
“...discrepancy between the number of repeated impacts to trigger afuture | “caution” and “hazard” levels. WAC 296-62-05105 defines the “ caution zone.”
job evaluation; is the number of impacts 10 per minute (Appendix B WAC | Employers with jobs involving more than 10 impacts per hour more than two hours
296-62-05174) for atotal of 120 impacts per day) or 10 per hour for two per day are covered by the standard and must provide ergonomics awareness
hours (Part 1, WAC 296-62-05105 for atotal of 20 impacts per day).” education and complete further analysis to determine if ahazard exists. If those

employers rely upon the specific performance option to complete that analysis, then
the guidance in Appendix B indicates that there is a hazard that must be corrected if
there are more than one impact per minute for more than two hours per day.

4.07 Intensive Keying The rulefocuses on several risk factorsthat are well established in the scientific
COT isvery concerned that keying isincluded as a“ caution zonejob” in literature, one of whichis“intensive keying.” Much office work does not fall into
the standard. this category. The rationale behind the risk factorsis addressed in detail in the CES
MSDsfor office workers ... could actually be over reported given the narrative and in response to other comments.
number of individuals engaged in non work-related computing activities.

... theincidence rate for keying has dropped significantly for the last
several years.”

407 Why iskeying consider ed as a caution zone job, asboth BL S and A number of studies have shown an association between neck and upper extremity
Washington State Claims Ratesare low for keying jobs? disorders and long-lasting intensive keying. The BLS and claims data, however, do

not distinguish intensive from non-intensive keying jobs. They also do not
distinguish keying jobs with awkward postures from those done with acceptable
postures. The rulerequires that the hazard be addressed, and the hazard is not
presumed to be present in all keying activities. All keying jobs are not in the
caution zone.

407 The number of key strokes may not be the causes for muscul oskel etal It istrue that one of the major risk factors among computer usersisthe static

disorders among computer users, rather than the static postures. Why does
the Department use ‘intensive keyboarding’ as arisk determination?

loading on their neck-shoulder areas. The cause of the high static loading is usually
improper workstation setting and continuous use of keyboarding/mousing.
Workstation settings which otherwise may be considered properly adjusted, may
still cause high static loading on the operator’ s neck-shoulder region if the operator
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has to assume one single posture and perform continuous hand-intensive work (in
the case of intensive keyboard work). Thisiswhy prolonged intensive keyboarding
is considered as one of therisk factors that prompts further assessment.

4.07

What data confirmsin the telecommunication industry that “intensive
keyboarding” isthe primary determinant of “risk factor” in akeyboarding
environment?’

We are aware of no studies that report intensive keyboarding as “ the primary
determinant ” and the rule does not presume that it is. The study by Hales et a
(1994) identifies a number of risk factorsfor upper extremity disordersin the
telecommunicationsindustry. Inthe 1998 SHARP employer survey, in SIC 48,
50% of establishments reported exposure to awkward lifting 31% fixed postures,
58% doing intensive keying or mouse work and 46% using non-powered tools.

4.08

Awkward postures
Anyone who drives avehicle could be in these ‘ awkward postures’ for
more than two hours per day

Working with the neck, back or wrist bent more than 30° for more than
two hourstotal per day. Thiswould affect the brick mason because of
constant wrist motions at all different heights while spreading mortar.
Also the neck and back are bent while laying the unitsin the wall.
Foundation work requires the mason to lay units at ankle or knee height

Itisunlikely that anyone who drives avehicle will find themselves covered by the
“awkward postures” portions of therule. * Awkward postures’ refer to those
positions that employees must adopt in order to perform their jobs and from which
there is no opportunity to change. They are specifically described intherule. A
driver isnot likely to operate the vehicle with hands above the head or the elbow
above the shoulder for more than two hours. Inrelation to bending the neck or
back more than 30 degrees (also unlikely for driving), the standard has been
clarified. The duration refersto the total amount of time per day employeesarein
these positions without support and without the ability to vary posture. Drivers of
vehicles are able to adopt a variety of postures when they are driving, many of
which are not held for more than two hour per workday.

Thefinal rule no longer includes working with wrists bent more than 30° in the
caution zone. Many approaches to ergonomics used in different industries can also
be expected to work in the masonry industry. General strategies of work height
adjustment, pre-building componentsin comfortabl e orientations, attention to work
methods, organizing work to reduce material handling, rotation between different
tasks, and selection of better-designed tools can be accomplished with little or no
additional cost. Work in masonry has shown successful interventions such asthe
use of adjustable work platformsto awkward back postures and work practices to
reduce lifted weight. The department islaunching ajoint effort with industry |abor
and management to identify additional controls and other “best practices.”

4.09

Temperature
Why is cold not included as arisk factor?

Thereis evidence from both epidemiological and experimental studiesthat coldisa
risk factor for some MSDs. However, there is not enough data out to suggest
reference values for temperature. Also, the few epidemiological evidence comes
from studies in which the workers had many additional physical load factors, and
no study has shown cold alone to be arisk factor for musculoskel etal disorders
covered by thisrule. For these reasons, cold was not selected as arisk factor for
the purposes of this rulemaking.
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4.10 Controls Although specific prevention strategies may vary between companiesthereisno
Thereissignificant disagreement on what causes stressand straininjuries | meaningful disagreement on the basic principle of preventing WMSDs. The
or how to prevent them. Ergonomic regulations are unproven and have prevention and reduction of WM SDs liesin the reduction or elimination of
not been scientifically shown to reduce or eliminate WM SDs. exposure to risk factorsin the workplace that cause or aggravate MSDs. Thereisa

large body of scientific literature that provides convincing evidence of the positive
effects of reducing exposure to those risk factors described in this standard. The
1997 NIOSH publications “ Elements of Ergonomics Programs” provides an
extensive list of studies demonstrating the effectiveness of controlling exposure to
risk factors to reduce MSD injuries and discomfort.

See the CES narrative for a more detailed discussion.

4.10 “Part “d” indicates the need to reduce all WM SD hazards below the The basis for each of the criteria— which are indeed specification requirements (“de
criteriachosen in WA C 296-62-05130(1) or to the degree feasible. This jure” aswell as“defacto”) for employers choosing the specific performance option
makes the threshold risk |evels defined by the evaluation approaches —in Appendix B is described in detail in the CES Narrative.
defined in that section the “defacto” specification that hasto be met. As
indicated earlier, there is no scientific basisin the research literature that
the levels defined by any of these six approaches are hazardous, or that
exceeding these levelswill produce injury, or that being below these
levels will be protective from injury. It isinappropriate to use these as the
basis for establishing thresholds of risk.

All of the above comments regarding the General Performance Approach
also apply to the Specific Performance Approach. In particular, thereisno
scientific research evidence to support the criteriafor defining ergonomic
hazards presented in Appendix B of the proposed Ergonomics Rule. No
supporting evidence is provided in the Ergonomics Rule or the
Supplement to justify the use of the proposed criteriain Appendix B.”

4.10 “ At thistime, the equipment and/or tools are not commercial availableto | The rule does not require that exposure to caution zone jobs be reduced. It does

reduce exposure to many of the “caution zone jobs”.” require that hazardous exposures be reduced, and in most such cases the control
methods are available, although they may need to be adapted to particular
environments. That isone of the reasons the rule provides the extended phase-in
period. Where feasible controls aretruly not available to fully mitigate the hazard,
the employer needs to reduce the hazard only to the degree feasible. Seethe CES
narrative for amore detailed discussion of feasibility.

411 Engineering controls

Scientifically proven feasible engineering controls are not available for
non-fixed worksites. Thisrule will require meto either go out of business
or hire more workers.

Many of the engineering controls that work at fixed worksites also have application
in non-fixed worksites. Working heights may be raised or lowered by use of
temporary stands or bulk material. Improved tools or accessories to reduce poor
body postures and vibration are available. Although transient worksites may create
special challenges for implementing such controls, the effectiveness of the controls
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does not depend upon them being used at fixed worksites.

The rule does not require the implementation of engineering controls where they
aretruly not available and feasible.

No employer will be required to replace full-time workers with part-time workers if
economically and technologically feasible solutions are not available for hazard
jobs. The employer and workersin a particular industry may know the most about
what types of tools and methods may or may not work in specific applications.
General ideas and previously applied interventions may be applied either from that
industry or adapted from another industry. Where interventions have not been
previously developed, the knowledge of that business can often be applied to
reduce specific injury risk factors as detailed in therule.

4.12

Administrative controls
Scientifically proven and feasible administrative controls are not available
for non-fixed worksites and jobs.

Job rotation has been shown to reduce the physical workload if used in a systematic
way (Kuijer et a., 1999). Rotating between jobs or tasks that use different muscle
groups may be accomplished in away that does not reduce productivity and
reduces the physical stress on the highest risk body areas. Job or task rotation
means alternating between different tasks that have different exposures such as
nailing awall versus nailing afloor, not necessarily completely changing type of
work or trade. Additionally, job methods modification may be aviable
intervention.

M ethods training along with continued feedback can produce changesin worker
behavior and reduce the presence of risk factors. Training can be supplied in either
written and/or oral form at little additional per-employee cost. New employees can
either demonstrate previous training knowledge or receive training materials from
the new employer if engaged in a caution or hazard zone job. Those employees not
in either type of job are not required to be given ergonomicstraining. Simply
training workers to do things such as lifting smoothly without jerking, twisting or
making quick movements can significantly reduce injury risk factors.

413

PPE
Scientifically proven and feasible PPE controls are not available for non-
fixed worksites and jobs.

The PPE controls available to non-fixed worksites are not different from those used
at fixed worksites. Anti-vibration material contained in tool grips or gloves which
conform to 1SO standards may reduce hand-arm vibration, particularly in the higher
frequencies.

414

Ergonomics Program
no clear guidelines for implementing an ergonomics program

The rule does not require an ergonomics program — it requires the identification
and elimination of hazards, aswell as awareness education for employeesin
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caution zone jobs. Theruleitself is consistent with the documented elements of
successful ergonomics programs. management commitment, employee
involvement, the identification of workplace conditions that may cause WM SDs,
the development of controls and solutions and the training and education for
employees. These elements have been identified through literature reviews,
interview with experts in business and labor and expertsin the academic
community and by performing case studies. A study of private sector ergonomics
programs by the US General Accounting Officein 1997 and the 1997 NIOSH
publication, “ Elements of Ergonomics Programs” identify these elements as
essential to reducing MSDsin the workplace

4.15

Bad controls
A major Washington grocery chain was required by L& | inspectorsto
revamp and remodel its check standsto prevent carpal tunnel injuriesto

And what was theresult? Aswe understood it, nothing, no discernible
effect.

checkers. The chain spent millions of dollarsto comply with the citation.

In response to these comments, L& | asked on at |east two separate occasions
during the public hearings for a copy of the study on which the commentsrely. In
both cases, the study was promised on the record. No such study was ever
provided. L& I hasnot required any particular checkstand design, nor hasit
prohibited any particular checkstand design.

There have been afew citations issued to major grocery chainsin the state for
ergonomicsissues related to checkstand design; however, these citations did not
require any storesto revamp or remodel existing checkstands (redesign of
checkstands was only one option among many suggested as possi ble means of
compliance, none of which were required).

In one particular citation and ensuing settlement agreement, the grocery chain
agreed to make a good faith effort to replace checker unload with customer unload
checkstands at five existing stores when remodeled or relocated.

In the only other citation and settlement with alarge grocery store chain in the
state, the employer agreed to remove a particular type of checkstand on or before
the next store remodel date in four stores (but only if other technological advances
or bonafide considerations did not arise).

415

For years L& | inspectors recommending using backbelts to prevent back
injuries, but in 1994 L& | admitted there was little scientific evidence to
support the use of back beltsto prevent injuries.

L& agreesthat thereislittle evidence that back belts prevent injuriesand is
unaware of inspectors recommending their use — it was never the department’s
position to do so. Thefirst official position L& took on the use of backbelts was
in 1994 when the department issued the backbelt fact sheet stating that studies
show wearing a back belt does not reduce injury rates or the number of lost work
days and little scientific evidence exists to support back belts as preventing injury.
We currently have the same position on the use of back belts. However, even if
L& had changed its position in 1994, this would not be an argument that the rule
or the rulemaking was flawed.
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415 Employers blindly spend large amounts of money changing their It might be true that if the employers spend large amounts of money blindly
employees’ workstations, only to see negligible or no reductionsin without considering the real problems of the workplaces and the possible
ergonomics-related injuries. production changes that may also counteract the effect of ergonomic

improvements, the expected reduction in muscul oskeletal disorders may not be
seen. There are numerous studies that show the reduction of risk factors through
engineering and/or administrative controls, and also in many cases the reduction of
muscul oskeletal disorders. The department will work with industries to develop
best practices so to provide some examples for ergonomic interventions.

4.16 “Best Practices’ The rule does not identify specific best practices but commits to working with
Thereisnot evidence to justify that “best industry practices” isthe “best employers and employeesin identifying such measures. The rule doesidentify risk
practice” factorsthat should be reduced or eliminated based on awide body of scientific

evidence. Thejustification for “best practices” will be that they are ameansto
reduce exposures below hazardous levels or to the degree feasible. However, “best
practices” would not be the only practices that an employer could use to come into
compliance. It iseven possible that there would be control methods arguably
“better” than “best practices.” Theterm “best practices’ was chosen for its
convenience and widespread use rather than its precision. L& | considered using
the terms “good practices’ or “acceptable practices’ to make it clear that all
employers would not be expected to meet the highest levels of quality in their
industry. However, the final rule states explicitly that employers may choose to
use “best practices” wherever these have been devel oped but will not be required to
do so.

417 Checklists During the phase-in period, L&1 will be working with employer and employee
“ While many agricultural employers are large corporate enterprises, groups to develop, among other things, compliance guides to assist both large and
some are small businesses where neither the grower nor the foremen have | small employersin applying thisrulein their workplaces. The suggestion of a
much expertisein industrial hygiene. To facilitate compliance with the checklist to supplement the relatively simple guidancein the rule for determining
Rule, by all covered employersincluding small enterprises, it would be coverage by theruleisagood one, and thisideawill be brought up during these
helpful for the Department to publish: 1) achecklist to assist employersin | meetings as apotential product for the group to develop.
determining whether they are covered by the Rule;

417 Checklists should be simple enough to allow people without ergonomics L& agrees. Theruleisdesigned to be as simple as possible (and, in some cases,
expertise to evaluate jobs for WM SD hazard. risk factors were not addressed or other compromises were made in order to

maintain thissimplicity). Identification of the caution zone tasks does not require
ergonomics expertise, and many employers also will be ableto rely on the guidance
in Appendix B to evaluate jobs for WM SD hazards without relying on specialized
staff.

4.18 Tools Thereisno certification for “ergonomically correct tools” and the rule does not

“ thereis no certification that | know of for “ergonomically correct” tools.

require one. Employers and employees merely have to identify any tools that, by
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This seemsto be alabel that manufacturers/vendors can put on any tool nature of their design and use, create aWM SD hazard for the user. They then need
they produce with little or no scientific studies.” to replace these tools with ones that do not create a hazard, or redesign the job or
process to eliminate or reduce the use of that tool to non-hazardous levels. Lists of
“Currently, there is no recognized standard or certification procedure to be | tool vibration values are available, and L& isworking to expand these lists to
referenced in determining an agreed-upon list of “ergonomically correct” cover more tools.
tools.”
418 The implementation of the Rule will shut down all field activities as heavy | Heavy weighted equipment and objects are frequently handled in many jobs, such
weighted tools have to be used. asthosein the utility and transportation industries. Many lifting assist devices are
available for many different purposes to reduce and help with manual lifting tasks.
Also practical work practices (e.g. team lifting, moving instead of lifting) have
been developed in the relevant industries. The department isworking with
industries to devel op best practices and tool boxes so that successful methods can
be shared within the industries. To the extent that controlstruly are not feasible,
the work will not need to shut down because it requires controls only to the extent
they arefeasible.
419 Vibration The rule does not require the elimination of saws and sanders.

Vibrating tools are used on areasonably continuous basis. It ishot
possible to remove the use of saws and sanders.

The duration of using vibrating toolsisthe timethat the tool is actually activated.
The actual duration that the tool is activated is usually much less than the time that
the tool is held by the employee. Although the actual duration of atool is activated
may vary between the types of tools, the nature of the task and the way that ajobis
organized, some data provided by Atlas Copco Tools may help to illustrate that the
actual duration of tool useis usually shorter that what people may think (grinders: 3
hours, drills: 1 hour, and screwdrivers. 2 hours).

Thelimit values for hand-arm vibration hazard is not only determined by the
duration of the tool use but also the vibration values. Many tools such as saws and
sanders may not have very high vibration values (Iess than 2.5 meter per second
squared (m/s?); thus the 8-hour energy-equivalent frequency-weighted acceleration
values as determined by using the chart of WAC 296-63-05174 Appendix B may
not exceed the limit values. Selection of power hand-held toolswith lower
vibration valuesis usually preferred when the tool isto be used on a continuous
basis, and employers can use the long implementation period to replace tools with
lower vibration tools as part of their normal replacement process. However, thisis
not the only solution to solve hand-arm vibration problem. For instance, re-
designing ajob so that the operator prepares his own work objects rather than just
performing the sanding or sawing tasks will reduce the exposure duration of
actually using the vibrating tools, thus reducing the vibration hazard.
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Certain tools such as jack hammers may have very high vibration values. Thus the
duration of using these tools should be much shorter. Rotation of employees has
been one of the practices used in the construction industry.

4.19

The proposed hand-arm vibration limit value of 2.5 m/s® is not practical,
and will put lots workers out of job.

Thisisamisinterpretation of the rule. The rule does not prohibit the use of power
tools with declared vibration values of greater than 2.5 m/s?. The actual measure
used in therule is the 8-hour energy-equival ent frequency weighted accel eration
value of 2.5 m/s®. This measureisrelated to both the declared vibration level of a
tool and the duration that the tool is activated. For atool with a declared vibration
value of 2.5 m/s? being used continuously (non-stop) for 8 hours, the 8-hour
energy-equivalent frequency weighted acceleration valueis 2.5 m/s®. Most grinders
in the market have declared vibration values lower than 2.5 m/s®. Only afew have
higher values (up to 5.5 m/s?). Even when using tools with a declared vibration
value of 5.5 m/s?, the 8-hour energy-equivalent frequency-weighted acceleration
value could still be controlled under the allowed 2.5 m/s“ level aslong asthe
operator does not hold the activated tools for longer than 1.65 hours per workday.
According to tool manufacturing industry’ s statistics, the total average duration of
grinder useis 3 hours with avariation of +/- 1.5 hours). The currently vibration
limit will not affect most jobs where power tools are used. With higher-vibration
tools, the duration of use should certainly be lower.

If itistruly not feasible to control these hazards in a given workplace, the rule
clearly states employers must only reduce the hazard to the extent feasible.

4.20

L& |'s experience as an employer

L&I’s experience factor is higher than most other companies and they
have had an ergonomic program in place for several years. Doesn't this
demonstrate that ergonomic guidelines are ineffective or results can not be
guaranteed.

L& has been using ergonomics for anumber of yearsto identify and reduce
hazards; however the specific design of L&’ s previous efforts would not meet all
the requirements of the rule. Nevertheless, L& | has made progressin preventing
WM SDs and expects to achieve greater success by complying with the new rule.

Although L& I’ s experience factor is higher than average, its WMSD rateislower
than average. Thisis because the experience factor compares employerswithin
industries, and L& isin arelatively low risk industry (state government). In any
case, L&l isincluded in thefirst group of employers covered by thisrule.

4.20

“1 have been told that the Department of Labor and Industries
implemented ergonomic guidelines several years ago. When | inquired
about their experience rating, | wasinformed that it isover 1.3. These are
the same people who are trying to tell my employer (a CONTRACTOR,
with an experience rating of .852) that their safety programs do not go far
enoughinreducing L& claims.”

Theruleis based on well-established risk factors the elimination of which will
prevent WM SDs. Much of L&’ s activities as an employer arerelatively “low
risk,” asistrue of other state government employers that use the samerisk classes.
The fact that a construction contractor has an experience factor of .852 and is
therefore safer than most construction contractors does not suggest that it isalso
safer than a state government employer with an experience factor of 1.3.
Construction is a high hazard industry (with a high rate of WM SD claims) and the
base premiums for construction risk classes reflect that reality before any
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experience factor has been applied. An employee working for the contractor with
a.852 experience factor is, on average, statistically more likely to suffer aWMSD
claim than an employee working for L&l.

4.25

Solid waste
Standards and interventions that work in other industries do not apply to
the solid waste disposal/recycling industry.

Evaluation of ergonomic risk factors has been performed many timesin this
industry by consultants, researchers and regulators. Risk factor levels are no more
difficult to identify in the solid waste disposal industry than in other non-fixed
worksites such as construction or agriculture. Many interventions such as new
waste containers, work techniques and job rotation strategies have been used
previously which may be applied along with future low-cost innovations devel oped
by theindustry (Kuijer et al., 1999). Weight limits on containers and improved
customer education may also aid in the reduction of handled weights.

In the State of Washington, several municipalities have adopted newer lifting
equipment on their vehicles. The City of Spokane now uses automated lifting
devices on most of their routes and has seen a decrease in injuries corresponding to
implementation of mechanized lifting. The City of Olympia has also started using
semi-automated lifting devices on their refuse collection vehicles.

4.26

Construction
The changing construction environment is much different from other types
of fixed-work and makes assessment and control impossible.

Although non-fixed work sites represent unique challenges, assessment and control
of job hazardsin these work sitesis not impossible.

Multiple assessments have been performed using widely accepted methods to
identify and quantify risk factor levelsin the construction industry (CPWR, 1993;
Spielholz et al., 1998, Buchholz et al., 1996). The same control strategies
employed in other industries may be applied to construction. These strategies
include improved work methods and training, and attention to the match between
the worker and the task with respect to working height and tools used. Simply
planning jobs with physical stressin mind can reduce awkward body postures and
manual material handling.

An acceptable alternative hazard assessment method would be to use the University
of Michigan report by John Everett entitled Ergonomic Analysis of Construction
Tasks for Risk Factorsfor Overexertion Injuries (NIOSH Grant #5 R0O3 OH03154-
02) to analyze ergonomic risk factorsin the different building trades. All risk
factors above level 2 would require attention and control unlessit can be proved
that reduction is economically or technically infeasible.

Another resource for asummary of assessment strategies, possible risk factors and
previously demonstrated controlsis the Ergonomicsin the Construction Industry
chapter of the book by Karwowski and Marras (1999). Assessment tools used in
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the construction environment are discussed in this chapter. Interventions are
presented by class, including ideas involving new materials and new tools as well
aswork practices, which involve principles that can be applied to awide variety of
trades and situations.

4.26

There are no proven feasible ergonomic interventions or resources
available for the construction industry and specialty trades.

Many approaches to ergonomics used in different industries also will work in
construction. There has been a significant amount of research in the area, which
hasidentified possible interventions and “best practices” recommendations.
(Ergonomics for Carpenters: UBC Health and Safety Fund, 1995, ; An Ergonomics
Idea Book: National Safety Council, 1988; Ergonomics and Construction: Center to
Protect Workers' Rights (CPWR), 1993). General strategies of work height
adjustment, pre-building components using comfortabl e orientations, attention to
work methods, organizing work to reduce material handling, rotation between
different tasks, and sel ection of better-designed tools can be accomplished with
little or no additional cost.

Many tools have been developed for use in construction that can decrease the
physical load from specific tasks. Some examples of these in relation to roofing,
drywalling and carpet laying include but are not limited to: drill stands/extensions,
plasterboard lifts, materials handling equipment and powered carpet stretchers.
Interventions that have proven to decrease risk factorsin electrical work include the
use of battery-powered screwdrivers and bent-handled pliers (CPWR, 1993). Work
in masonry has shown successful interventions such as the use of adjustable-height
work platformsto reduce awkward back postures and work practices to reduce
lifted weight (Holmstrom, 1987; Hammarskjold, 1987). Many other examples

exist for these and other trades in construction.

4.27

Sheet Metal
There are no proven ergonomic interventions or resources available for the
sheet metal industry.

Many of the principles of good job design also apply to the sheet metal industry.
Improvements in materials handling practices, standing-work, and seated-work can
be adapted from those developed in other industries. Additionally, significant
consultation and research work hasin fact been conducted in the sheet metal
industry (SHARP; Humantech Inc.).

4.28

Carpet Installation
There are no proven ergonomic interventions or resources available for the
carpet installation industry.

There are many improved tool designs and methods available to assist in carpet and
floor installation. Powered carpet stretchers, cutters and stripping machines are
available which remove the majority of knee kicking and hammering with the hand
(Amazon.com-Crain Cutter, Wolff Flooring Tools). For employers who choose the
specific performance option outlined by Appendix B, one person isalowed to lift a
maximum of 80 Ibs. Up to 12 times aday if done at an appropriate height with no
twisting. Given this, it is estimated that two people can lift a 160 pound roll of
carpet enough times to do two or more houses per day. Heavier weights would
need either additional people or mechanical-assist devices.
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Reaching a maximum number of acceptable lifts for a given weight does not mean
that aworker cannot work anymore that day. This means that alternative methods
of reducing the exposure should be investigated for these lifts. Solutions and
recommendation for use of power stretchers are contained in DHHS Publication
90-104, NIOSH Alert regarding carpet laying. Also refer to Village et a. (1998)
for comparison of stress between different stretchers and specifications for a carpet
laying device.

4.29

Plumbing & Pipefitting
There are no proven ergonomic interventions or resources available for the
plumbing and pipefitting industry.

This trade comes under the given construction industry comment responses.
However, specific ergonomics assessment and control work has been performed in
the plumbing and pipefitting industry. Oregon Health Sciences University in
Portland has done work with plumbers and pipefittersin the field addressing
ergonomicsissues. Additionally, many interventions which have application in the
construction industry in general or fixed industry will also have application in these
jobs.

4.30

Agriculture
There are no proven ergonomic interventions or resources available for
agriculture.

Assessment and intervention strategies which work in other types of non-fixed or
seasonal workplaces also can be applied in agricultural environments. L&I has
specifically looked at jobsin the tree nursery and apple orchard industries
(SHARP, 1999; L& | email memo, 2000). Groups at the University of California
and University of Wisconsin have also done extensive work testing assessment and
intervention strategies with successin agriculture. Some jobs do present
challenges; however, there are low-cost solutions that can reduce risk factor levels
in many situations.

L& believesthat agricultural work presents a significant risk of muscul oskeletal
injury to workers. Interventions designed to comply with the rule will address
significant risk factors but not all risks. Joint work between agricultural workers
and farm owners/managers may be the best way to arrive at effective strategies for
intervention that either meet or exceed the requirements of thisrule.

431

Beer/Bever age Delivery
There are no proven ergonomic interventions or resources available for the
beer/beverage delivery industry.

Beer kegs weigh over 100 pounds and represent alifting hazard if done with one
person and no mechanical-assist. There are successful solutions developed and
tested in thefield for thisindustry. Low-cost material handling equipment is
available from vendors (stairclimber.com, vestilmfg.com), which can control
hazards when used in conjunction with work methods to eliminate the need to lift.
Federal OSHA has evaluated these jobs as well and made recommendations to
addressrisk factors (www.osha-

slc.gov/SL T C/ergonomics/ergonomicreports pub/wa981201.html).

4.32

Stevedoring
There are no proven ergonomic interventions or resources available for

Assessment and intervention strategies that work in other types of non-fixed,
seasonal or variable workplaces also can be applied in stevedoring. Workers
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stevedoring. receive portable training and each worksite is responsible for levels of ergonomic
risk factors, so it will be possible to accommodate the variation of workers between
job sites. A study by Riihimaki et al. (1994) found that machine operators,
including stevedoring had a 22% incidence rate for back injury over 3 years. This
level of injury development represents alarge cost to the workers, industry, and to
the compensation system. Many general ergonomic strategies available to all non-
fixed worksites may be applied in thisindustry aswell. Specific materials handling
controls have been applied and continue to be developed which further control risk
factorsin thisindustry (www.pmh-co.com www.bpt.on.ca).

4.33 Delivery Jobs Employerswill be responsible under the rule only for controlling hazards that they
Risk factors such as poor postures, repetitive procedures, and vibrations can anticipate and that they can control or correct. The CES narrative includes
areintrinsic to the job requirements. It is not possible to control these more discussion on the issue of mobile employees, as does 11.02 below.
factors. Also the physical demands for the job can change daily.

Residential deliveries can have narrow doors and stairways to move heavy
furniture.

450 Definition of MSDS'WM SDs The rule does not depend upon an understanding of the pathology underlying
Definition of certain MSDs a problem. No clearly defined pathology various muscul oskeletal disorders. It isbased upon avery strong body of scientific
behind these disorders. Pain symptoms likely represent normal physiologic | evidence proving that exposures to hazards cause injury and disability. Where the
responses to mechanical stress and should not be compensable work- risk factors are controlled or eliminated, the risk of WM SDs will be decreased.
related conditions.

The WM SDs addressed by this rule are serious ailments resulting in material
impairment of health or functional capacity. The rule does not address the issue of
whether they should be compensable.

See the CES narrative for a more detailed discussion.

455 Injuries unreported because of intimidation from employers. Although L& recognizes that under-reporting probably occurs, our analysis of the
“The amount of injuries, alot of broken bones, et cetera, are not reported risk represented by WM SDs remains valid — and is based on the best available
because of intimidation from the employers. They threaten them by evidence.
saying, We'll fire you or you have to vacate the residence you're living in
because that’s my property.”

4.60 Changesin Rates Claims due to occupational accidents and injuries have in general decreased in the
....Why isit that soft tissue injuries such as back strain, shoulder strain, 1990s, but the incidence of non-traumatic soft tissue disordersin the upper
muscle strain in general are so predominate in today’ s workplace? Hasthe | extremity have remained constant. Traumatic injuries are more common on
work changed so much? Why do more of them take place on Mondays? Mondays than on other days of the week, but we are not aware of any such datafor

the non-traumatic soft tissue disorders.

4.60 Ruleisunnecessary since rates are already declining L& hasreviewed the data carefully and disagrees. The declineislower than that

of other injury types, it is not consistent across all industries (some arein fact
increasing), and the rate of decline has slowed in recent years.
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See the CES narrative for a more detailed discussion.
4.60 “The Bureau of Labor Statistics reported in 1997 that the incidence of Theinjury and illness rates and recent trends are discussed in detail in the CES
Cumulative Trauma Disorders has declined by 29 percent while reported narrative.
tendinitis cases dropped by approximately 28 percent.”
4.70 Individual Factors The specific risk factors addressed by the rule are based on awide body of
“1f scientists and medical experts cannot agree on the science regarding scientific knowledge that demonstrates that such risk factorsincrease the risk of
ergonomic factors, then regulators, employers, and employees cannot WM SDs. While other factors may also contribute, the rule focuses on the risk
agree on implementation or correction of “ergonomic problems’, whenin factors present in the workplace and subject to the employers control.
fact, they could be trying to correct what is actually the result of an
underlying medical condition. The ruleistoo vague, and even ergonomists
cannot agree on itsimplementation.”
4.70 Employees should have adequate working shape to be able to perform Theruleisrisk-factor based. The existence or absence of arisk is not directly
those physical duties. related to the individual workers but to the tasks. Strength is not necessarily a
protection against injury, and employees who are “ able to perform” certain tasks
are not necessarily able to perform them repeatedly without risk of injury and
disability.
4.70 Why 1 worker gets WRM SD and another does not There are two basic reasons why some individuals become injured or sick and

othersdo not. First, if the exposures are different the outcomes will be different.
Even two people working side by side doing very similar jobs may have very
different exposures to physical risk factors. Second, there may be individual
differences which render one person more likely to becomeill or injured than
another person with the same exposure. The most commonly studied individual
factorsfor MSDs have been age, sex, overweight, smoking, previous traumatic
injuries, and participation in physical exercisein general and certain sports
activitiesin particular.

Although some of these factors are not precisely defined, that is not unusual.
Employees exposed to an equal level of asbestoswill not necessarily all develop
asbestosis, nor will employees falling from the same height all suffer the same
injury.

The rule has been designed to protect from certain workplace hazards that are
known to cause or aggravate WM SDs. It will thereby prevent many WM SDs but it
will not eliminate them.

See the CES narrative for amore detailed discussion.
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4.70

Point 1: Carry-over effect of exposures from previous jobs.
Point 2: How do we judge people based on their varying physical
characteristicsin away that we can match the work to the person.

Theruleis based on specific risk factors, not on any particular individual’s ability
to perform the job or individual likelihood of injury. However, in many cases
proper job design will need to take into consideration the fact that people comein
different shapes and sizes. For example, adjustable equipment or a choice of tools
with different size handles may be appropriate.

4.70

What role do mental or emotional issues play in determining the effects of
aparticular work station or motion of aemployee?

Work organizational factors (e.g. work pace, distribution of tasks, distribution of
rest breaks) can directly affect the physical loadsimposed on aworker at work, and
psychological strain can add to the biomechanical strain due to physical loading.
Work organizational factors and psychological strain together with individual
psychological characteristics affect also the reporting of muscul oskeletal disorders.
In any case, whether such issues are present or not, the risk isincreased when the
risk factors addressed by the rule are present in the workplace, and reducing or
eliminating these risk factors will reduce the risk of aWMSD.

See the CES narrative for amore detailed discussion, including other non-work
factors.

4.70

5.01

Worker’s comp does not take into account non-work related factors

Money back guarantee if controls don’t work

L& 1 should provide money-back guarantee

“You have said you are confident your proposed regulations will prevent
injuries. If so, are you willing to repay my costsif they turn out to be
ineffective? Asaprivate business owner, | have to stand behind my
“product.” Will you do the same, and if not, why not?’

“L &I should agree to reimburse employers for the cost of implementing
rule-related ergonomicsiinitiatives that fail to reduceinjuriesif the
department is unwilling to conduct pilot programsto assure the
effectiveness of itsrules.”

Workers' compensation decisions are based on a“ more probable than not”
relationship to work. That determination weighsin a number of non-work factors
including hobbies, diseases, prior injuries, etc. These non-work factors are not
included in the workers' compensation codes. On the other hand, when looking at
anumber of epidemiologic studies (NIOSH, 1997), gender, age, leisure activities,
systemic diseases, etc. are usually taken into account in the analysis. Inthese
studies that looked at both work demands factors and non-work factors, the work
demands factors were still important predictors of WM SDs.

L&]I isconfident that employer compliance with the rule will reduce hazards that
cause WM SDs and will actually result in a net benefit to the average employer.
Theruleis based on the best available evidence and represents a reasonable
decision, both to protect workers and to reduce costs. A “money back guarantee”
of the type described here would be impossible to administer and would giveriseto
considerable future litigation, thereby unnecessarily and inappropriately increasing
coststo employers. A promiseto “gift” state fundsin the future would also raise
important constitutional questions. L&| doesintend to evaluate the rule and its
effectiveness, in accordance with the Administrative Procedures Act.

Asindicated above, the principles upon which therisk factorsin the rule are based
arewell-established and sound.
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6  Technica assistance |

asthenursing homeinitiative, rather than adopt a mandatory
ergonomicsrule.

“The Department of L& | needs to develop more cooperative pilot
programs. We applaud L& for working with our providers to reduce
injuries with the nursing home initiative program.”

“But with the pilot program that the State of Washington has
implemented, and | want to applaud them also for their forethought in this,
the program isworking very well. We have 29 facilitiesin this program.
And | had an opportunity, also, to work with these facilities. We're seeing
great successes, not only in those facilities, but other facilities that have
drastically reduced the work-related injuries and cumulative trauma
disordersfor some of the buildings that have had some of the highest mod
ratesin the State of Washington.

We had a gentleman up here commenting on the pilot programs for their
industries, also. | also have experience in the construction industry, and
other industriesthat | can see the pilot program being very beneficial.
And | would like to see this pursued instead of being mandated through
this ergonomic rule.”

The survey also showed that the majority of employersin our state do not
perceive a state regulation to be helpful in reducing muscul oskeletal
disorders. In addition, the survey found that the majority of employers
who had reported these injuries, 61 percent, had reported taking steps to
reduce or prevent them.”

“More laws are not the answer. Education works the best in the long run.”
“We believe the state should devel op workabl e alternatives to ergonomics

rules, such as enhancing current educational efforts, technical assistance,
outreach and encouraging voluntary innovation.”

6.01 Have education and training instead of therule L& has concluded that rulemaking is a necessary part of a comprehensive strategy
“Employers at the conference unanimously voiced the opinion that and to reduce WM SDs. The alternatives considered are described in more detail in the
ergonomics rule was unnecessary. Both employers and employeesagreed | CES narrative.
that L& should focus on education and training on the causes and
remedies of MSDs, rather than rulemaking”

6.01 L& 1 needsto develop more successful voluntary pilot programs, such | L& has determined, for reasons described in more detail in the CES and in

response to other comments, that rulemaking is a necessary and appropriate part of
an overall strategy to significantly reduce the risk of WM SDs in Washington
workplaces
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“We welcome the opportunity to work with L& to develop aworkable
alternative to ergonomics regulation, an approach that would be
acceptabl e to both labor and industry. Specifically, we suggest the
development of industry-specific ergonomics guidelines.”

“We have along list of examples where employers and employeesin our
industry have sat down together to solve real world problems successfully,
voluntarily, without government interference. Lets add ergonomics to that
long list.”

“ORC continues to believe that education of employersisacrucial
element, and that development of industry -specific model programs and
sponsoring of industry -specific “best practices’ conferenceswill be of
immense val ue to employersin protecting employees.”

“Support legislation which would require state agency pilot projects to test
the rulefor cost and effectiveness prior to adoption”

6.02

Develop training and education beforeimplementing the rule
“However, we as acompany haveto still remain in business to have
employees, and to do this we need to focus on our company goals, and not
be forced to pioneer or solve unidentified problems that would be better
clearly determined by L&1.”

“If the department knows what causes ergonomicsinjuries and how to
prevent them, then your inspectors should be able to tell employers
exactly what they need to do.”

“Theruleisbased on “best practices.” The department is asking
businesses with no ergonomics experience, to experiment with developing
“best practices” without any assurance that they will be accepted by L&
inspectors.”

“ I do not understand why L& | does not use qualified peoplein their
specific trades to make safety rulesinstead of using so called experts to
make rules for trades that they know very little about. People actively
involved in the trades know more about safety for their own specific
trades than some safety expert that has no experience in each trade.”

The problems addressed by the final rule are not unidentified. L& has determined
thelevel at which physical risk factors become hazardous, and thisisreflected in
the specific criteriain Appendix B. We will work with employer and employee
organizations at the beginning of the phase in period to devel op guidance on
assessing these hazards and assistance in devel oping controls as appropriate.
Traditionally, the best solutions for these hazards have been devel oped through
cooperative efforts of industry and workers, and we believe that this process needs
to continue.

Theruleisbased on elimination of specifically identified risk factors, not “best
practices.” The rule does not require employersto implement “best practices’ —
these practices are mentioned only as a compliance option for employers. Best
practices developed in conjunction with or accepted by L& will be accepted by
L& inspectors as being in compliance with therule.

L& recognizes that the best solutions to ergonomics problems can often be
developed by the workers and employers themselves. While the risk factors
themselves — and their relationship to WM SDs — do not change, the rule provides
considerable flexibility for employers and employees to determine which solutions
will work best in their particular work.
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6.02 “The proposed rule contains alist of five itemsthe department has The rule does not take effect in any industry until July 1, 2002, and no controls
committed toward helping employers with implementing the rule: need to be in place until July 1, 2003. For some employers, the rule will not take
developing ergonomic guides & models; identifying industry best effect until July 1, 2005 and controls will not be required until July 1, 2006. This
practices; establishing inspection policies and providing; testing guidelines | long implementation schedul e allows a number of technical assistance activities by
with information employers; and providing information on ergonomics. | | the department prior to ruleimplementation. Many of the items described in the
believe these items should be carried out before compliance requirements | rule will be in place before enforcement. L& is currently working with an
areimposed on all employers.” Ergonomics Toolbox group to help identify best practices for industries who would
“L & | has promised identification of best practicesin each industry; be expected to comply with the rule first. However, L&1 has not promised
development of ergonomics guides and modeling; establishment of identification of best practicesin each industry. We are also working with asimilar
inspection policies and procedures; testing guidelines with demonstration | group to develop education and training materials. We recognize that developing
employers; and provision of ergonomics compliance examples and these materials will take time, and the reasoning behind the lengthy phase-in period
information. These promises must be kept and L & | must be made for therule wasthat it would allow all groups, not just L&, enough timeto
accountablefor their delivery.” develop these materials.

6.02 “We suggest that L& | should bear alarge part of the responsibility and The implementation plan includes a considerable commitment on the part of the
cost for providing the necessary training and technical assistancerequired | department to develop and provide technical assistance regarding therule,
by the regulations”. including a basic ergonomics awareness module that can be used by any employer

to fulfill that requirement in the rule. In addition, the cost-benefit analysis has
concluded that employerswill benefit from decreased workers' compensation and
other costs under the rule and the average employer will receive anet benefit from
compliance with therule.

6.02 “Training and education is the cornerstone of any good safety program. L& has responded to consultation requests involving ergonomics (and not only
When our contractors have called the Department for help on job site office ergonomics) for many years. In addition, several educational materials are
ergonomic assessments, they are told that no help can be given to thefield. | already available (both from L& and from other sources). Finally, the long phase-
Only to the office environment of their businesses. AGC would prefer that | in period for the rule was designed in part to allow for development of further
an educational and training program beinstituted by L & | prior to materials before the rule is enforced.
implementation.”

“Delay implementation of the proposed rule until education, technical
assistance and outreach is readily available—not just work in progress.”
6.04 L& should be involved with employers, help them to develop Theruleis designed to allow employers, working with their employees, to assess

solutions.

“1 can tell you that it’s not unusual to wait up to six monthsin some areas
of the state for a Department of Labor and Industries occupational or
physical therapist, vocational counselor, risk management or safety person
to be available under the present circumstances. In fact, in some areas, the
safety and risk management staff appear to do compliance inspections
only at thistime, and are not available for any employer assistance.

If we are depending on the present staff numbers to be able to provide the
needed assi stance to employersin sorting out their WM SD hazards and

jobs and develop controlsin most cases without the assistance of L& staff or
private consultants. However, L& | understands the need for assistance programs.
The department will continue to provide consultation and other forms of assistance
and intends to increase these services as resources permit. The department has
approximately 50 consultants and will prepare many of these consultants to assist
employers with the ergonomicsrule. L& does not, however, expect to meet all
employer needs for assistance.

No risk management staff do any enforcement work, and a significant portion of
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altering the jobs to minimize the risk, then thiswill not get done. Theonly | the safety staff is dedicated to consultation and technical assistance, rather than
other alternative for employersisto spend money on private ergonomic enforcement.
specialists for the needed assistance”
“ Y ou state that for over ten years your department has been trying to The department has provided workshops and other materials on general ergonomics
educate people asto WM SD hazards and how to reduce or eliminatethem. | and on lifting, as well as on office ergonomics. The workshops are typically
Right now thereis not one L& | ergonomic workshop available on thisside | scheduled based on the level of interest by employers and othersin attending them.
of the state except for office ergonomics. Where is the availability for The department also provides training in other contexts, including working through
training and education? How many consultants do you have trained in associations and working with specific employers.
ergonomics who are available to assist employers like usin identifying
WM SD hazards and eliminating them?’
6.04 “We hope that WISHA would be involved in the process of helping Theruleis designed to be relatively simple for employers to apply, especially when
employers to come up with the solutionsto their job hazards” making theinitial caution-zone assessment. L& will continue offering workplace
consultations and training programs in ergonomics, and we will work with industry
“We encourage you to fund atechnical assistance or training program for | associations and other groups to develop solutions, particularly in the highest
employers.” hazard industries. The department intends to devote substantial resources to
creating and disseminating such materials during the implementation period.
“we also requested that your department establish acommittee consisting | However, the department does not have unlimited resources to devote to these
of a person(s) from labor and management of each craft to come up with efforts, and we encourage industry and labor groups to work towards these same
guidelines on how to better apply the rule to each craft.” goals.
“Technical AssistanceisEssential. Most cities, especially the smaller The Legislature has separately created and funded the Washington Safe@Work
ones, do not have the technical expertise to interpret and apply the grant program, which makes resources availabl e to organizations to develop
regulations. This mans that a consultant would haveto be hired to help innovative safety and health solutions. Itislikely at |east some of the grantsissued
them at a rate of $50-$150/hour.” under this program will relate to ergonomics.
6.04 The Department needs equipment rental program for data collection. No Theruleisdesigned in away that no measurement equipment (other than
measurement equipment available for measuring the different risk factors. | commonly available equipment such as scales) is required to eval uate the jobs for
both the caution and hazard zone job identifications. Determination of the risk
levels could be done through observations and interviews of job performance.
Knowledge of the jobs will help to evaluate therisk levels.
6.05 Other Resources L& I has worked with apprenticeship programs in the past to assist in developing

“The question comes to mind how many of these unions currently has an
Ergonomics Training Program in place for the Apprentices and the
Journey Level members? The Department of Labor and Industries helps
to administer the Apprenticeship Programs for many of the Unions. How
much Ergonomics Training has the department provided for the
Apprenticeship Programs? If the Trade Unions and The Department of
Labor and Industries have I dentified the Problems and some of the
problem is with the individual workers habitsin the work place, why have

training for their members. An example of such an effort was the “ Ergonomics for
Carpenters’ training program done by the United Brotherhood of Carpenters. In
addition, several trade union members testified in the public hearings that their
organizations would be eager to work with L& I and employer organizations to
develop and conduct training related to thisrule. Finally, several trade unions have
applied for Safety and Health Grants from L&, specifically proposing to develop
ergonomicstraining.
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they not addressed the problem in the Apprenticeships? From this point Effective ergonomics solutions in many work places are not simply a matter of
of view it appears the Department of Labor and Industries and the Trade training and “individual worker habits,” however, and solutionsimplemented by
Unions are part of the Problem and not part of the solution.” trade unions without the participation and active |eadership of business are not

likely to be fully effective.

6.05 “ | seethetraining thing to be just insane. | can’t go out into the market L& isworking with an Ergonomics Toolbox group to develop “model” awareness
place and purchase a coastal training thing or aJ.J. Keller training thing education material s that employers can use to satisfy the education requirement in
or — | can’t buy anything outside the state and implement training therule. Thejob specific training will most likely be unigue to every industry, and
throughout our workplaces when we have a completely different in some cases to individual workplaces, as part of the controls selected by the
regulation than the rest of the country.” employer. Industry groups have the option of working together, with L&

“ Unfortunately, if you’ re going to buy a canned program, the only canned | assistance in many cases, to develop industry specific training materials, either as
programsthat | have seen out there have been focused on office part of their Best Practices or as a separate effort. Vendors of “canned” programs
ergonomics, and again being a utility, we do have positions that have a will also respond to the new regulation and produce videos specific to thisrule.
typical job classification and that you can reasonably expect asituationto | L& will make every effort to have these videos available for check out from our
occur.” video library.

6.06 Providetraining to employeesin small businesses L& hastraditionally focused its consultation, outreach and training effortsin
“Labor and Industries should provide ergonomic training to employers hel ping small businesses, recognizing that they do not have the resources required
with 11 or less employees. These businesses do not exceed afinancial gain | to hire consultants or purchase expensive training materials. The agency will work
to hiring a $50-, $60-, $70- $80,000-a-year consultant.” with groups to develop training materials that are geared towards helping small

businesses comply with thisrule. These materialswill be simple enough for small
businesses to deliver the training without the need to hire outside consultants.

6.07 Work with Industry on Best Practices L&]I iscurrently working with a number of individuals and organizations to

“We encourage L &1 to work the Association of Washington Businesses develop an Ergonomics Toolbox consisting of technical assistance materials. These
(AWB) to devel op technical assistance programs’ groups are an open forum to which all interested parties were invited to participate.
L& has never refused to work with the AWB on technical assistance programs.
“Wedon’'t understand why L& refuses to work with the Association of However, L& | does not consider technical assistance to be an acceptabl e substitute
Washington Business who has repeatedly offered to help L& | develop for thisrule.
technical assistance programs’
6.08 Referenced tools are not clearly or adequately defined, and a L& appreciates this and other offersto work on best practices. Our current focus

referenced general performance method isnot accessible.

“ The Department is planning on setting forth best practices standards and
industry -specific guides to assist with implementing these regulations; and
we are reguesting that these standards and guides be in writing in
handbook form and be as explicit as possible so that credit unions know
exactly how to comply with this regulation. As the Department is planning
to work closely with trade associations to devel op best practice standards
and industry —specific guides, the League would like to work closely with
the Department to devel op these best practices and guides.”
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6.08 “Hand Arm Vibration Standard is the only nationally accepted and In response to comments L& | has replaced “widely accepted nationally
recognized consensus standard listed. If the remainder of the referenced recognized” to “widely used” methods. L& believesthat each of the listed
material are widely accepted, then who accepts them, where, and when? methods is widely used and that each one includes appropriate hazard control
L& would be the only answer. levels. These listed methods also provide a benchmark against which other
Simply referencing ergonomic sources in the proposed rule doesn’t make methods can be measured.
them widely accepted, or for that matter, credible.”

6.08 “ | spent one day trying to pull the referenced tools via computer and For employers who wish to use a specified set of criteria, Appendix B is part of the
scored zero. These “tools” must be made available prior to any rational rule and provides the hazard analysis criteria (and can be used by employers within
decision as to whether they might be useful to the construction industry. the construction industry and other industries). The general performance option
(Job Strain Index requires an Air Force access code to get past provides examples of widely accepted tools (which are clearly defined by specific
www.satx.disa.mil/hscoemo) references). Most of these examples are readily accessible.

6.08 “The department’ s standards reference ANSI standards and the DOE The referenced standards are not required by the rule, but instead are exampl es of
ErgoEASER that are very difficult to access and utilize. Prior to final alternate criteria that employers may use to assess their jobs. The option to use
implementation, the Department of Labor and Industries should provide these criteriawas intended to allow employers who are already using them or
more reasonabl e access to such resources. Inthe alternative, the employers with the resources to use them effectively the opportunity to do so. L&
department should develop its own resources.” has provided compl ete references to these documents in the rule and will work to
“ For the same reasons, it would be helpful for the Department to publish | make these references as widely available as possible; however, due to copyrights
the “widely accepted nationally recognized criteria’ for analyzing and other issues, we will not be able to republish every reference.

“caution zone jobs” and identifying M SD hazards that must be reduced,
which arereferred to in therule. Proposed WAC 296-62-05130(1). To
the extent that employers are unfamiliar with occupational health and
safety literature, they may have difficulty locating these standards and
analyzing them. To facilitate employers’ use of these reference standards,
L& should publish these criteria as appendices to the ergonomics
standard. Thiswill greatly facilitate compliance with therule.”
7 The ruleistoo vague or too specific
7.01 L& I'sproposal isvague and not specific enough L& hasworked to make the rule as clear as possible. In response to comments

“...the standard be more understandabl e to the common person. Most
employers do not have anyone with an ergonomics background employed.
Complying with this standard will require hiring a consultant to assure
compliance. It must be rewritten so the common person can both
understand and comply.”

“Asasmall employer, the rules are not clearly written for the employer
and employees to understand. Potentially we will haveto retain an
ergonomist and attorneys to defend our practices under these proposed
rules.”

about clarity and areas of apparent confusion, several changes were made to the
final rule to improve clarity. See the CES narrative for amore detailed discussion.
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“NFIB isalso very concerned about the ambiguous language in therule
and believes that thiswill lead to confusion for most small businesses.

Even the more specific standards are not very clear and according to small
business owners who have reviewed the rules, would be difficult to
comply with. Most of the small business owners we talked with felt they
could not be in compliance no matter which direction they chose to go.”

7.01 “The proposed standard is too vague and will allow the department far too | The rule provides specific criteriafor assessing risk factors. Inspectorswill not be
much discretion in levying penalties and directing employers’ efforts ableto require controls unless they can document that the employer has hazardous
toward reducing alleged hazards.” exposures based on the risk factors. When such exposure has been documented,

inspectors will not be able to require specific controls; the employer will remain
“Quite simply, it isimpossible for employersin this state to clearly define | able to choose between feasible control measures as described in the rule.
their obligations pursuant to these regulations.”
Inspectors will not develop their own interpretation of therule. L& will establish
“The proposal is promoted as flexible; however, it is vague in terms of inspection policies and procedures, will discuss these with business and labor prior
compliance goals and requirements.” to implementation, and will train inspectorsin order to ensure consistency.
“Without SET GUIDEL INES inspectors will develop their own The rule strikes an appropriate bal ance between flexibility and precision; .
interpretation of the RULE. A company could bein compliance with one empl oyers who want specific guidance can rely on the specific performance option
inspector and not in compliance with another.” to d_et«_ar_ml ne whether or not controls are necessary; e_mployers who want greater
flexibility can rely upon the general performance option.
“It is unclear how this rule would be applied in awork environment where ) ) . ) . ) .
employees have different exposures on different days.” ... high See th_e CES narrative for amore detailed discussion of job analysis for non-fixed
performance work system whereby employees are cross-trained to worksites and variable assignments.
perform a number of jobs and can move between these jobs both during a
shift and between shifts ... Should activities be added up over the shift
and approximated over several days? These issues are not addressed in the
proposed rule’

7.01 Thereisvariability of employees using tools, workstations and performing | When multiple tasks are performed during a day or aweek, the employers may use
tasks. It istoo difficult for employersto conduct workplace hazard a screening approach by looking at the duration and frequency of tasks where
assessment for all the workplaces and all the employees. Employees may possible risk factors may exist. In thisway, if the duration is not long enough or the
perform multiple tasks during aday or different tasksin aweek. It s not frequency is not fast enough to cause the risk factor reach the caution zone limit or
possibleto analyze all the tasks. the hazard zone limit, no further assessment is needed. The employer only needsto

concentrate on risk factors with combinations of high frequency and long duration.

7.02 Caution Zone Too Vague/Difficult To Use “High hand force” is not the risk factor; it is a heading for two very specific risk

“Caution Zone Jobs: The language intimates that an employer can readily
identify when the standard applies. Not true. For example, isadrywall
carpenter running a screw gun covered under the “high hand force”
portion of the standard.”

factorsinvolving the use of a“pinch grip” or a“power grip.” The explanation of
therisk factors has been modified somewhat in the final rule to make this point
moreclearly. Inthe example, adrywall carpenter running ascrew gun that weighs
more than 10 pounds would be covered if he or she holds the gun more than two
hours. Thefinal rule clarifies the determination of high hand force in three ways.
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“There should be some clarification of how to characterize the total First, the rule specifies gripping unsupported object, not any object. Second it
workshift duration of a particular posture or motion, as stipulated in the specifies gripping a 10 pound object rather than a 6 pound object. Third, high hand
CZJtable, when it occursintermittently for short periods of time rather force may also mean gripping any object with aforce of 10 or more pounds
than more continuously.” (comparable to clamping alight duty automotive jumper cable). This should make

it easier for an employer to make a reasonable determination of whether ajob
running a screw gun is acaution zone job.

Thefinal rule clarifies that duration refersto the total amount of time per day
employees are exposed to the risk factor, not how long they spend performing the
work activity that includes the risk factor.

7.02 “Clarify the definition of caution zone jobs. Definethe length of thetotal | L& agreesthat the proposed rule required clarification. Typical work activities are
workday, workday frequency, recovery periods, and job rotation. We defined inthefinal rule as “those that are aregular and foreseeabl e part of the job
would suggest that a caution zone job definition be expanded to include and occur on more than one day per week, and more frequently than one week per
the number of subsequent shifts (five shifts) that atask is performed. For | year.”
example, squatting two hours out of eight isacaution zonejob if itis
performed for five shiftsin arow.”

7.02 “The standard is not clear asto who isincluded or excluded. Thiswill The standard specifically describes what it covers, not what it does not cover. If
become an issue | ater, and should be addressed now: activities do not fall within the items described, they fall outside the scope of the
If specific heavy equipment (including trucks) is excluded from the standard. The vibration language in the caution zone specifically refersto hand
vibration standards then the standard should note that. The standard tools and the “ category” has been clarified to reflect hand-arm vibration. This does
should identify what movements are exempt, as well as what equipment. not include trucks and other heavy equipment. Likewise, “twisting” asalone risk
For example, “twisting” is not mentioned, therefore can be assume that factor falls outside the scope of the standard (although it is addressed as part of an
excessive twisting is OK? Truck vibration in not mentioned soisit assessment of lifting in Appendix B). It would, however, be a mistake to assume
exempt?’ that because the rule does not address a particular hazard, that hazard is“OK.”

Twisting and truck vibration, for example, may well be hazardous. They are
simply outside the scope of thisrule. Thisrule does not nullify other general
requirements for employers to protect employees from recognized hazards that are
not addressed in specific rules.

7.02 Because of their disabilities many workers perform very repetitive tasks The rule does not supersede existing rules or regul ations and does not conflict with

Fridays are always the busiest day at the credit union and on Friday the
keying might qualify as “intensive keying for more than 4 hours per
workday” while on Tuesday the keying volume might not be as heavy . . .

Administrative/Executive Assistants and most of our clerical positions. . .
. could fall under the “highly repetitive motion” category. If 50 percent of
these positions ultimately qualify as caution zone jobs, and each
workplace hazard analysis requires a minimum of 30 minutes, we are
looking at afairly significant time investment.

the requirements for disability accommodation. The rule does serve to prevent
workers from being injured and to prevent further injury to workers that already
have been disabled.

The caution zone job determination is based on typical work activities, which has
been clarified in the final rule. If exposure occurs only one day per week (or only
one week per year), the job isnot a caution zone job. If it occurs more than once
per week and more than one week per year, the job is a caution zone job.

Many clerical and other office jobs will not fall within the caution zone because
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they do not perform intensive keying. For jobsthat do, it is not necessary that an
individual hazard analysis be developed and that individual controls be
implemented. The employer can rely on representative sampling to complete the
required analysis.

Intensive keying is aunique type of highly repetitive motion and is addressed as
suchintherule. A further discussion of therisk factors and the caution
zone/hazard zone levels can be found in the CES narrative.

7.02 Caution zonetoo difficult to identify. Not possible to hire ergonomics The department has attempted to make the eval uation methods as simple as
specialists. Too time consuming, not possible to purchase equipment for possible. The final rule does not require employers to use any specific equipment
the measurement of repetitive motions. for the measurements and it does not require employersto hire an ergonomic

specialist to perform the job evaluations. The methods providesin therule are
designed to be used by employers. The rule has been designed in away that no
specific measurement equipment should need to be used. For instance, to avoid
having to measure hand-arm vibration, the manufacturers’ declared vibration value
can be used. For the estimation of hand force, common examples are used to
subjectively match the force required for job performance. Certain documented
risk factors (such as whole body vibration) were omitted from the rule because of
potential difficulties with measurement.

7.02 Every job in today’ sindustries would qualify as a caution zone job based It isnot true that every job in every industry is a caution zone job as defined by the
on the proposed Ergonomics Rule. That means all jobs have to go through | rule. The number of caution zone jobs are varied by industries. We have used the
the detail ed hazard eval uation using the widely-accepted national caution zone criteriain anumber of workplaces, and only a small percentage of
recognized criteria. jobsfall into the caution zone category.

7.02 It isdifficult to understand how the agency will define typical work. For Thefinal rule includes additional language on this subject, and the CES narrative
example, would this term be defined to include all work listed in ajob provides additional discussion. Typical work, however, refersto all the work
description, or the essential functions for which the position exists? activities of aposition, regardless of whether they are identified as “ essential

functions.”

7.02 L& needsto develop more cooperative programs with different industries | The department is developing additional cooperative programs with different
where they help pay for the cost, and identify the possible benefits over industries. The implementation plan in the rule includes the devel opment of
time, as you have done with the zero lift program for nursing homes. The | ergonomics guides and models through closely working with employers,
Department also needs to help industries to solve feasibility problems, identifying industry best practicesin cooperation with employer and employee
such as handling patients. organizations, and providing information on ergonomics based on experiences of

employer and employee organizations.

7.02 Should the duration be task duration or risk factor duration? Duration as one of the hazard dimensions (together with level and repetitiveness)
refersto duration of actual exposure to the risk factors, not of the tasks that include
therisk factors. Thefinal rule clarifies this point.

7.02 The Department maintains there are jobs or activities that are not covered | The rule specifically describes those jobs that are covered by the rule, rather than

under this definition. Those jobs should be specifically described in order

those that fall outsideit. The rule states that jobs that the employer reasonably
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to relieve small business owners from the unnecessary, time-consuming determines do not fall within the caution zone are not covered by therule. The
and costly burden of assessing the jobs the department has determined are | caution zone assessment has been designed to be performed rapidly and easily by
not covered by the Rule? most employers.

7.02 The rule makes a generalization of performance of the task without taking | The determination of caution zone jobs needs to be as easy as possible so that the
into consideration of intermittent rest periods or breaksin between the employers could conduct the evaluation with minimal efforts. Therefore, the issue
flow of materials. |s an inspector going to be allowed to add minutes of intermittent task performance is combined into the consideration and the
performed within a certain time frame and judge accordingly? duration is defined as total time spend on the specific risk factor. Thereforethe

time should be added for the whole work shift, with breaks or other tasks excluded
from the calculation. However, intermittent rest periods and breaks could be
considered in the more detailed process of analyzing and reducing WM SD hazards
when using either the general performance approach or specific performance
approach.

7.03 Hazard Analysis Vague For employers who desire specific guidance, Appendix B provides a step by step

“With respect to workplace assessment, the rules giverelatively little methodology. The final rule addresses the specific concern by making it clear that
guidance on how the assessment should actually be conducted. They do the employer should measure the actual duration of the exposure to the awkward
state that the person doing the assessment should know how to use the posture or other risk factor that should be measured, not the overall duration of the
analysis method effectively, which assumes that the person will need to be | task that intermittently includes that exposure.
well versed in what analysis methods are both available and appropriate.

This means most likely aneed for bringing in an outside consultant, which | L& haslimited thisruleto requirementsincluding job analysis that employers will
will be an additional cost to employers.” be able, in almost all cases, to meet without the need for outside consultants.
“The methodology under Appendix B isalso unclear. The appendix lists

many time restrictions for hazardous activities, but there is no guidance
for how employers should measure these time periods. For example, a
squatting duration of 4 hoursisthe proposed threshold in Appendix B.

Are employersrequired to time the duration of each squat or the period
over which many squats are taken? Thistype of analysiswould require
significant expertise and expensive equipment that is largely unknown to

most employers.”

7.03 “Wewould also likely err on the safe side by evaluating jobs that may Therule providesrelatively clear guidance about the scope of therule. To the

later prove unqualified as caution-zone jobs, so we may end up assessing
more positions than might otherwise be needed in our effortsto fully
comply with the rules.”

“Thetoolsfor performing the (job analysis) evaluation simply do not

exist. One consultant would have to sit with one employee for an entire
week making the measurements and adding up the time of overexposure to
assure the job position is or is not typically (meaning regular or
foreseeable) a“ caution zone job” or “WMSD hazard”.”

degree employers choose to provide more employees with protection, that isto
their credit, but it is not arequirement of therule.

Thetoolsfor conducting the necessary job evaluations do exist. Inthose cases
where evaluation would be particularly complex (whole body vibration and
push/pull hazards, for example), the department did not include them in the rule.

L& does not intend for employers to do lengthy, complex job analysis for each
employee every day or to hire expert consultants to eval uate jobs under most
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circumstances. Representative sampling is acceptable and the CES narrative
contains several examples and a more detailed discussion.
7.03 The appendix B does not allow employersto better identify caution zone Appendix B isintended for hazard evaluations, i.e. after jobs have been determined
jobs, and it does not contain information for all industries. as caution zone jobs using the simple checklist (WA C 296-62-05105) on page 3.
Both the Appendix B and the caution zone checklist are designed to evaluate
certain risk factorsthat are related to muscul oskeletal disorders, rather than specific
industrial tasks. Although they do not specifically reference variousindustries, they
contain information that can be applied to al industries to determine whether the
identified risk factors and/or hazards exist.
7.04 Education requirements too vague The ergonomics awareness education requirements have been clarified in the final
“Y our definition of what “ergonomic awareness education” must rule. In addition, the department will be providing model programs that an
include needs to be more definitive, particularly items #2 and #3. How employer can use to comply with thisrequirement. No employer will need to hire
is an employer to get information on all the different types of WMSDs an ergonomist to comply with the ergonomics awareness education requirement.
available or that could possibly occur in hiswork place? In addition,
how is an employer to identify all the possible the measures to reduce
them? As our employers do not have ergonomists on staff, this
reguirement leads to the conclusion that each employer will need to hire
an ergonomics consultant to help identify these points.”
7.04 “The educational requirements are too vague. Define what they want for The awareness education requirement is intended to be portable. The rule specifies
education. | suggest that you include as detailed information on training as | the subject matter and the final rule was modified to require that the basic
OSHA did with their forklift standard. Employers are required to be aware | awareness education address all caution zone risk factors. Employers can ensure
of ergonomics and — excuse me. Employees are required to be aware of compliance by using the ergonomics awareness education module that L& 1 will
ergonomics and the risks of their job, but employers are required to make available.
identify therisks.”
“Employees are required to be aware of ergonomics and the risks of their
jobs. But employers are required to identify each risk. The standard is not
specific on the detail of risk that must be trained.”
7.05 How much hazard reduction is enough? The rule requires employers to reduce exposures to the risk factors specified until

“Establish clearer compliance goals and standards. While we redlize that
you are trying to maintain flexibility for the employer and avoid
mandating costly measures, we believe you have not given usaclear idea
of how much will be enough to avoid being cited. There appearsto be no
consideration of cost-benefit calculations to determine where the law of
diminishing returns would argue that enough has been done.”

“Thereis no specific language on what to do to prove compliance:

they are below the hazard level. Therisk factors are specified, and a hazard control
level is specified in Appendix B (or the employer can choose their own hazard
control levelsfrom, or equivalent to, a number of widely used methods).
Employerswill know they have done enough to avoid being cited when exposures
to risk factors are below the hazard level. In many cases simple cost-effective
solutions will be available to reduce exposures below the hazard level.

The rule does recognize that there may be circumstances where controls may not be
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Neither the standard nor Appendix B provides toolsto help employers technologically or economically feasible. In these cases, the employer will only be
comply. L&I should include specific language to demonstrate methods expected to do what is feasible and will bein compliance until (and if) afeasible
that can reduce hazards.” control becomes available.

“Theissue gets down to, what is defined as a“ caution zone job” and will Appendix B does provide a useful tool for employersto determine if employee
the employer be back by the department when he makes that exposures to risk factors are above a hazardous level. Additional helpful tools will
determination? What happens if the department disagrees? Will a be provided by the department during the long phase-in period before theruleis
complaint for adisgruntled worker or someone who may not befit for the | enforced.
job cause an enforcement action?’
Thereisalarge body of information available on various controls that will reduce
“Is an employer to perform the required analysis for every employeewho | WMSD hazards. Many companies have employed such information to reduce
worksin a*“caution zone job” ? Is it acceptable to estimate the weight of WM SD hazardsin their workplace. The department has provided information on
the objectslifted, the angle of movement, or the time spent at each task, or | waysto reduce WM SD hazards for many years and will continue to do so. During
must the employer take exacting measurements and commission the phase-in period the department will work to develop industry-specific best
time-consuming and costly time-and-motion studies? Must the calibration | practices and identify other resources that may be avail able to employers who need
and vibration levels of every single piece of equipment in the workplace help in identifying hazard reduction options.
beidentified, and when is the proper time for making that assessment?
When the equipment is new or after repeated use has effected itslevel of Inidentifying caution zone jobs, the rule clearly statesthat an employer’s
performance? And what isan employer to do if aparticular task appearsto | reasonable determination whether he or she has caution zone jobs will be accepted.
have a CTD hazard for short employees but not for those who are taller, or
only for those employees with small hands, or who work in cold areas, or | The risk assessment islimited to those factorsincluded in the rule. 1t does not
who are overweight, or female, or of advancing age?’ include age, gender, or physical condition. Height isrelevant only to the extent
that it affects the nature of therisk factor (e.g., overhead reaches). Employersdo
not need to analyze every employeein every job, but can rely on representative
sampling, which is discussed in further detail in the CES narrative.

7.05 “Indeed, this seems to be an ongoing problem with ergonomic The employer isin compliance when the hazardous exposures have been
recommendationsin general. What is accepted at one point changes at a eliminated because the risk factor has been reduced below the hazardous exposure
later time. Given that the science of ergonomics appears to be evolving, level in Appendix B (for employers relying on the specific performance approach)
how will the department treat employers who comply with one or below the hazardous exposure level in the method selected by the employer (for
recommendation only to find another recommendationisissued at alater | employersrelying on the general performance approach). Even if new
date. Will we be expected to modify our workstations and positions each | recommendations or approaches are developed, such an employer will remain in
time something new is recommended? Who should we look to as the compliance.
definitive answer when there are conflicting recommendations?’

7.05 “The department requires employersto reduce WM SD hazards to the L& does not agree that the rule is vague or that it violates Executive Order 97-02.

degreefeasible. Isthisto be another independent call by the inspector?
All inall, this proposed rule will cause such aback log of board hearings
and | believe that inspectors will be spending more time in these hearings
trying to defend their interpretations, rather than in the field implementing

Unlike most WISHA rules, this rule explicitly includes provisions for feasibility.
L&]I believesthat thisincreases the rule s clarity and will reduce the likelihood of
disputes.
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and overseeing safe practices.” Employers are not simply required to reduce hazards to the degree feasible. They
are required to reduce hazards below the hazard level. Only if that is not feasible

“The proposed rules require under the “ specific performance standard” are they required to reduce them to the degree feasible. |f the employer has

that employers take action to not exceed the physical risk hazardsto the reduced exposure below the hazard level, the question of the feasibility of any

extent feasible. Thereisno definition for usto know if what we have met | further reductionsis moot because the employer isin compliance.

thisrequirement. Y et, we face citations and possible fines for failing to

meet thisrequirement. It isunfair for the department to adopt arulethat is | Feasibility isan established legal concept. Thefinal rule adds the term

so incomplete, unclear and unfinished. Such vagueness violates the “economically and technologically” to clarify the meaning of feasibility. A number

Governor’s Executive Order 97-02 on rule clarity. The proposed rule will | of commenters have advised that L& not define it further in the rule. See the CES

create a huge number of disputes over whether the requirements of the narrative for a more detailed discussion.

rule have been met or not.”

7.05 “The desired goal/outcome has not been clearly defined. For example, it Infact, the rule answers this question very specifically. For employers using the
states “ Reduce employee exposure to workplace hazards.” How much specific performance option, the hazardous exposure must be reduced below the
does “reduce” mean?”’ hazardous level identified in Appendix B. For employers using the general option,

the exposure must be reduced below the hazardous level identified in the method
they areusing. If such areduction is not feasible, then the exposure must be
reduced to the extent feasible.

7.05 “ Although the rules define what jobs are hazardous, the proposal failsto Therule clearly requires the employer to reduce exposure to the risk factor until it

tell what isrequired to “reduce” these hazards? What do you haveto do to
comply with these rules? How much reduction is enough? L&I needsto
answer these fundamental questionsfirst, not adopt the rules and spend the
next 5 years trying to answer them or force the employer’ s to answer
them.”

“...vague standard for what is an acceptable hazard contral, i.e.,
“reduction of all WMSD hazards below the criteria chosen in WAC 296-
62-05130(1) or to the degreefeasible.”

“These proposed rules require under the “ specific performance standard”
that employers take action to not exceed the physical risk hazardsto the
extent feasible. Thereis no definition for usto know if we have met that
requirement; yet we may face citations if we don’t meet the specified
requirements. Itis UNFAIR for the Department to adopt arulethat is so
incomplete, unclear and unfinished, without set guidelines for employers
to follow. Such vagueness violates the Governor’ s Executive Order 97-02
onruleclarity.”

“1t also should be explicitly stated that, when complete control of a hazard

is below the hazard level. Until it isreduced to that point (using either the specific
performance approach or the criteriarelied upon by the employer in the general
performance approach), it has not been reduced “enough.” In most cases, feasibility
should not be an issue because the employer will be able to reduce exposures below
the hazard level. Feasibility only becomes an issue if the employer believes that he
or she cannot reduce the exposure to the point that it is no longer a hazard in the
context of the rule. The final rule makesit clear that feasible means “economically
and technologically feasible.” The rule does not establish new principles for
interpretation of feasibility. See the CES narrative for a more detailed discussion.

The rule does not require specific control measures (in order to avoid a“one size
fitsall” approach). However, the department will be developing a range of
technical assistance, and such materials are already available from avariety of
sources in many industries.

The rule now includes clear language that feasible partially effective controls must
be implemented when fully effective controls are not feasible.
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is (relatively) not feasible, but a partially effective control isfeasible (i.e.,
one that would reduce a physical risk factor but not below the specified
threshold), then the employer should still implement the partially effective
control. Otherwise, employers may feel no compulsion to utilize partially
effective controls, concluding that any expenditure on such a control
would be a“waste” of money, because of the remaining hazard and
continued risk for citation.”

7.05 "Given that the science of ergonomics appears to be evolving, how will The need for alevel of certainty isone of thereasons L& did not pursue a
the department treat employers who comply with one recommendation “program standard.” The rule does not require implementation of the most recent
only to find another recommendation isissued at alater date? Will webe | controls (although it allows sufficient flexibility for employers to take advantage of
expected to modify our workstations and positions each time something new developments in the science of ergonomics). Employerswill not be expected
new is recommended?’ to make any further changes once they have reduced exposures below the hazard

level, regardless of what new recommendations may be on the market. Employers
who have not yet reduced controls below the hazard level because feasible methods
were not previously available may need to make additional changes when new
approaches become feasible See the CES narrative for amore detailed discussion.

7.06 The requirements need to be tighter. The rule balances scientific information about risk factors and control levels and
“Asfar asyour regulation and stuff here, | actually feel that they need to the employer’ s ability to comply with the requirements. Thefinal ruleisnot as
bealittle bit tighter.” strict as some might desire, but it represents the department’ s best judgment of

appropriate rulemaking at thistime. The rulewill not prevent all WMSDs.

7.07 Therules should be industry-specific. Although control measures may vary from industry to industry, the fact that the risk
“We have made many changes in the workplace and in our industry over | factors described in the rule represent a source of WM SDswill be consistent across
the years, and | know we need to make some more; however, | do believe | industries. The rule does not require particular control measures, but instead
that rules should be industry specific.” focuses on reducing or eliminating risk factors. Inthisway, the rule provides

direction to all industries without limiting an employer’sflexibility in identifying
and selecting appropriate controls.

7.08 Consequences of violations unclear Individual WISHA standards do not normally describe the consequences of non-

“The rules are unclear about the consequencesif L& | determines an
employer isout of compliance. These proposed rules do not recognize
employers who make a good faith effort as being in compliance. L&l is
proposing to work with agroup of demonstration employers to develop
these procedures while the ruleisin effect. Therules, guidelines and
procedures are not devel oped enough to know what is required.”

compliance. Employerswho are not in compliance with the rule after the effective
date for their industry and size will be subject to citation for those violations and
may be subject to penalties (particularly in the case of seriousviolations). When
penalties are assessed, the statute directs L& | to consider the employer’ s good faith
attempts at compliance. An employer who has made an effort to comply but has
fallen short is not “in compliance.” However, the consequencesin such cases are
less severe (provided the employer takes the necessary steps to comeinto
compliance after the citation), and penalties are reduced for employers who have
demonstrated good faith. WISHA’s penalty rules, including an explanation of
good faith, have recently been adopted as part of Chapter 296-350 WAC.
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7.09 How L &I will verify a program exists The rule does not require a“program,” written or otherwise. Employers must meet
“Therules also state that no written program isrequired. Inthat case, how | the specific requirements of the rule. In the event of an inspection, L& would
will be employer be expected to document that he/she has a program? need to document aviolation in order to citeit, typically relying on the inspector’s
What kinds of things will the department need to verify that a program observation of hazards and on employeeinterviews. While an employer might
exists? These questions should be addressed in advance, so employers can | wish to maintain records of training, job hazard analyses, and control measures that
bein compliance.” had been implemented in order to help resolve any concernsidentified by the

inspector, the rule does not require such documentation and the nature of the
documentation would typically vary depending upon the size and nature of the
employer and his or her operations.

7.10 The proposed rule does not spell out employee obligations. Employees are required under the WISHA ct and other standards to follow safety
“We provide appropriate ergonomic training and tools. 1f employeessit or | and health rules; that obligation applies here aswell. Employers are responsible for
stand in improper posture, will we enforce posture procedures for enforcing those employee responsibilities when necessary. Certain of therisk
employees who sit or stand for prolonged periods? The department’srule | factorsin thisrule, such asthose related to working with the neck or back bent, are
is vague and does not provide any guidance to employees' obligations.” limited to situations where the employee does not have the opportunity to adjust his

or her position. In other situations, employers have statutory protection from
WISHA citationsin circumstances where there has been unavoidable employee
misconduct. This protection will pertain to thisrule.

7.11 Annual review not specific enough. The department has determined that this rule should not impose new recordkeeping
“The employer review of the program istoo vague. In additionto a or paperwork obligations on employers. Therule requires employersto involve
symptom survey of affected workers, the employer should evaluateinjury | employeesin areview of the effectiveness of its ergonomics activities. 1t does not
and illness data on OSHA logs of injury and illness, and worker prescribe a particular approach for that review. With regard to significant new
complaints about “caution hazards’. Thereview would also address any technology or changes in process, those require re-evaluation of the affected work
new technology or changes in process and the impact on these on workers' | practices when they occur and should not be left until the annual review.
risk. The employer should also put thisreview in writing and it should be
availableto all workers.”

7.15 Will L& inspectors be adequately trained The department agrees that employers, employees and department staff need

“It is not appropriate that various compliance officers having varying
levels of experience and training be left to the task of defining these vague
terms. If any regulations are finally promulgated, they must provide clear
guidelines for specific employer utilization.”

“Aswe know, we say that, Well, we don’t have to go overboard on our
assessment, but the, the difference in enforcement by inspectorsin the
state vary from areato area. Where some inspectors have an objective
approach, may take alot more serious approach to one than some others.
So the employers to cover themselves may have to go overboard on their
assessments to make sure that they are going to come under that objective
approach.”

clearer guidance about acceptable practices and the elimination of hazards.
Therefore, L&’ sfinal rule provides clear guidance about the type of risk factors
that fall under the rule. Past enforcement experience in relation to ergonomics has
been conducted in the absence of a specific standard. Therule helpsto correct that
problem and to provide greater consistency in enforcement and in expectations.
Department staff also will be given further training, and enforcement protocols will
be devel oped to ensure consistent application on their part. These protocolswill be
developed in consultation with industry labor and management.
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7.15 L& inspectors will receive extensive additional training during the implementation
“How well are these best practices going to be accepted by your phase-in to enable them to enforce the ergonomics rule appropriately; technical
investigators? Thisisespecially important since you are leaving it up to resources will also be made available to L& | inspectors who may need assistance
us to formulate them for ourselves. How well trained will these in complex cases. Best practices that have been accepted by the department will be
investigators be for this new flexibility in the system? Y our old shared with L& | staff and will be accepted as appropriate control measures.
investigators were trained to bring everyone in line within a defined set of
rules. Isthisgoing to be an overnight change in mindset for them?’ L& training materials and policies are public records and can be made available to

any member of the public on request.
“We'd like to know what criteriawill be used to instruct inspectors on
conducting ergonomics compliance inspections, and will the public have
access to these training criteria so that we might train our employeesto the
same standards?’

7.20 Basis for Widely Accepted Criteria Most of the methods referenced are directly or indirectly based on epidemiological
By what criteria of success were these “widely accepted nationally data — showing relationships between level of risk factors and muscul oskel etal
recognized criteria deemed to be successful ? injuries.

7.20 How wasit determined that the ‘ guidelines’ such as Liberty Mutual The guidelines are examples of approaches on which employers could rely in
Handling Tables, NIOSH Lifting Equation, etc. are, in fact appropriate applying the general performance method. To the extent they apply to the risk
and feasible for the types of jobs found in atelecommunications industry factors present in a particular type of work in question, they are appropriate.
or major utility? Feasibility isaquestion to be asked in relation to possible controls, not evaluation

methods and hazard levels. Most of the recommended eval uation methods were
developed based on laboratory and field studies. These methods provides a
guideline to determine the level of certain physical exposure parameters such as
weight lifted, body postures during lifting etc. These methods do not specify what
kind of job details that the operator is doing (for example, whether alifting task in
atelecommunication company or in adepartment store’ s warehouse), but a general
task performance (such as lifting task, overhead static work etc.).

7.20 The undefined criteriafor analysis of jobs must be “as effective”’ asa The rule says that employers may choose either the general performance approach

number of recognized criteria, but no objective datais provided that
details the effectiveness of any of the offered criteria.

or the specific performance approach. When employers use the general
performance approach, the department offers the option of using other risk
evaluation methods. Thisisin consideration that some employers may have already
performed ergonomics assessments or have used ergonomics consultants who have
been using other toolsin workplace assessment. Those examples listed in therule
are methods published in peer reviewed journals and been tested at different
workplaces. The department has revised the list so that only methods that provide
detailed guidelines are included. Of course, there are many other methods available
and there are also new methods being devel oped. Scientific bases are needed to
assure the validity and reliability of a selected method in identifying physical risk
factors that may cause muscul oskeletal disorders.
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7.25 Theruleistoo inflexible. L& has determined that the rule is economically and technologically feasible and
“The limits set forth in these proposals are impossibly restrictive.” that it is not therefore impossibly restrictive.
“The proposed regulation is lengthy and complicated. It putsunnecessary | Theruleisshorter and simpler than many other existing WISHA rules such as
regulations upon business. Part of my job is being the safety director for those for hazard communication, confined space entry, electrical hazards, and
General Supply, and | am very familiar with WISHA regulations. This machine guarding.
regulation is by far the most complex and will be the most difficult to
comply with.” The rule provides employers with considerabl e flexibility in determining how to
address hazards that can cause WM SDs. It balances this flexibility with specific
“RESTORE EMPLOYER FLEXIBILITY: The rules go too far by giving criteriafor determining what constitutes a hazard. In other words the rule provides
extraordinary power to employees to select the measuresto reduce hazard | enough specificity for employers to know whether they are covered, what they
exposure.” need to do to bein compliance, and when they are finished, yet is provides
considerable flexibility with regard to how they evaluate jobs and reduce hazards.
“ORC recommends that WISHA reviseits proposal to provide greater
flexibility to employers”
The rule does not give any authority to employees to make decisions. The
“Both the general and specific performance approaches take away the requirements for employee involvement in the rule are consistent with (and to a
flexibility to analysis and control that makes sense for employers. Many large degree already required by) the safety committee/safety meeting requirements
employers have retained a professional ergonomist to assist in their job found in Chapter 296-24 WAC and elsewhere.
analysis and control. WISHA’ s proposed rule effectively precludes the use
of this professional judgment and flexibility through either the “ general The general performance option provides considerable room for employers to
performance” or “specific performance” approaches. By dictating the engage professionalsto assist with job analysis and control. In reflecting a
preference of control measures, with engineering or administrative preference for control measures that do not rely on the individual employee
measures first and work techniques or practices second, that professional (administrative and engineering controls), the rule simply applies the basic
judgment and flexibility is shackled even further.” hierarchy of controlsthat is alongstanding principle of occupational health and
safety. We believe that competent health and saf ety professionals, including
ergonomists, are already familiar with this hierarchy and apply it in the workplace.
7.25 [arule should be] “Flexible and allowing for avariety of abatements, as The rule provides considerabl e flexibility in determining controls when hazards are
well astheintroduction of new remedies for abatement, for each identified | identified and in determining the method to be used to identify hazards. Therule
work task/activity without interference of lengthy regulatory action.” does not require specific abatement methods.
“there does not appear to be an allowance for flexibility for existing
precautionsin the proposal”
725 “The presumptuousness that any singleindividual or group can actually The rule identifies specific risk factors, which are risk factors regardless of the

successfully plan and lay out rules that make sense for all businesses at
such adetailed level is dangerously haughty and fraught with conflicting
realities.”

nature of the business. It does not specify the type of controls that must be
implemented, and it provides considerable flexibility in identifying a method to
determine whether hazardous exposures actually exist. The rule does not lay out
detailed requirementsfor all businesses, or for any businesses.
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7.26 Standard L& | ergonomic checklist not appropriateindustry. The“checklist” in Appendix B of the rule is based on the identification of risk
“Although using a checklist isaminimal cost, proactive approach to factors that are themselves based on the best avail able evidence and awide body of
identifying potential hazards, | don’t believe using one universal checklist | scientific knowledge. In addition, the rule does not require that Appendix B be
approach for determining arequired job change is appropriate.” used —the general performance option allows employersto use other effective

means of identifying hazards that need to be corrected.

7.27 Caution zone jobs are too narrowly defined Employers have rightly asked that they be ableto tell clearly whether they are
“Theinclusion of specific technical numbersinto the standard too covered by therule or not. The caution zone criteria and the hazard descriptionsin
narrowly defines a concept behind caution zone job. The standard should | Appendix B would be incomplete and excessively vague without specific language
define the concept of caution zone job, and then allow the facility allowing arelatively objective assessment to be made.
flexibility in the implementation of the concept.”

Asindicated by other comments, the risk factors are clearly defined. It isan error
“Many of our jobs have low-level exposuresto cumulative trauma, and to assume that exposure below the hazard levels defined by the ruleis“safe” (just
with alot of variables. These disorders make it very difficult to prove or asit isamistake to assume that exposure to achemical is safe for all individuals
determine what proposed risk factors are relevant. Your rigid checklist, simply becauseit is below the permissible exposure limit). Asrequired by law, this
and I'll include all of your checklists, are all virtually the same, and are rule “most adequately assures, to the extent feasible” that no employee will suffer
very rigid, because you clearly define the risk factors.” harm, but it does not completely assure this. Employers may choose to address risk
factors beyond those described in therule, in order to address WM SD hazardsin
“The way caution zone jobs are attempted to be quantified is helpful. But | jobsthat fall outside the limits of the rule. But they are not required by thisruleto
| believeit is dangerous to assume that alevel of exposurethat isdefined | do so.
as safe (i.e. does not meet the definition of a caution zone job) is safe for
all individuals that may work that job. Conversely, an individual may be
able to work indefinitely at a caution zone job without injury. The
concept of ergonomics requires fitting the job to theindividual; the
regulation doesn’t seem to allow thisin all areas.”
7.28 Ruleis“ one-size-fitsall” L&]I received comments from many people who prefer a specific set of

“Taking ablanket, one-size fits all approach to this complex issue will
likely prove ineffective and costly for most employers.”

“The proposed rules establish “ caution zone” and physical risk hazard”
limitsthat proposethat is“onesizefitsall.” Theselimitsapply equally to
20 year old men and 65 year old women. Thereisirrefutable data
showing that the physical abilities of most 20 year old men are greater
than most 65 year old women. Thus, these limits are either unnecessarily
restrictive for most 20 year old men, or inadequate to protect most 65 year
old women for musculoskeletal injuries. For this reason alone, these rules
should not be adopted but must be completely re-written to appropriately
address this fundamental fact.”

“|t appears all trades and employees of all ageswill be grouped together.”

requirements that provide maximum clarity and many others who prefer flexible
requirements. Therule provides areasonable balance to accommodate multiple
needs. Theruleis specific with regard to the criteriafor caution zone jobs and
hazards so that employers are able to determine easily and definitively whether
they are covered and when they have achieved compliance. Theruleisflexible
with regard to methods for job analysis and the choice of controls. L& does not
believethisisa“onesizefitsall” rule.

The department has determined that it would not be appropriate to distinguish by
gender, age or other “protected group” category in defining safety and health
requirements. The WISHACct requires L& to establish standards so that “no
employee will suffer material impairment of health or functional capacity.” The
rule requires hazard control criteriaintended to do this. However, employers have
the flexibility to choose methods of control which ensure that every individual, no
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matter their size or shape, is protected. A workstation set up for one worker might
“This seems to be another one-size-fits-all rule that we have learned inthe | not beright for another. A “onesizefitsall” rule would not take thisinto account,
past doesn’t work effectively. People vary; men, women, large, small, tall, | but thisrule does.
short, etc., etc. | have two office chairs that my bookkeeper and
dispatcher use. Oneisavery expensive ergonomically correct chair,
theoretically; the other, avery cheap office chair. Guesswhich one gets
used, because it’s more comfortable, the cheap chair.”
7.30 Appendix B requirementsinappropriate The requirements for awkward postures of the neck and back apply to persons who
“WAC 296-62-05174 Appendix B With respect to the neck and back aresitting as well as standing.
bending. Do these requirements apply to persons who are sitting as well
as standing? If the neck angle were applied to an office worker, wewould | Thefinal rule clarifiesthat working with the neck bent means “without support and
probably have no office workers! Are there useable neck braces that without the ability to vary posture.” Thiswill greatly reduce the number of office
could be support the neck comfortably and be use throughout the persons | workers whose jobs meet the caution zone criteria. The rule does not require neck
career? It thiswhat wasintended? |f a person is seated does the back braces and the department does not consider them to be personal protective
angle apply? It would seem to usthat thereis much less strain on a back equipment.
while seated, even if there is the requirement to lean forward in the
operatorsseat.” (same author below) Thefinal rule clarifies that high hand force means gripping an “unsupported object
weighing 10 or more pounds.” It also means “gripping with aforce of 10 or more
“WAC 296-62-05174 Appendix B With respect to armswrists and hands, | pounds,” which is comparable to the force used to clamp alight-duty automobile
gripping an object more than 6 Ibs. Per hand. We request information as jumper cable. These changes should make it clear that while the rule does apply to
to how these grip and angle requirements would apply to asteering wheel. | drivers, most driverswill not exceed the caution zone criteriafor high hand force.
Drivers everywhere will probably exceed the angle or pressure
requirements at some time during their shifts. However, driversalso have | For purposes of simplicity, the caution zone job criteria address single risk factors.
the opportunity to constantly change the positions of their handsto vary The Appendix B hazard definitions, however, address combinations of risk factors.
the angles and pressures. We would request you add language clarifying Also, for employers choosing the general performance approach the definition of
this section, specifically that it doesn’t apply to vehicle drivers.” WM SD hazard includesrisk factorsin combination.
“The appendix lists many time restrictions for hazardous activities, but Thefinal rule clarifies that duration refersto the total amount of time per day
there is no guidance for how employers should measure these time employees are exposed to the risk factor, not how long they spend performing the
periods.” ... “Areemployersrequired to time the duration of each hand work activity that includes the risk factor.
movement used in picking or the period over which many hand
movements are taken?’ Also seethe CES narrative for a more detailed discussion of whole body vibration.
7.40 Employee participation requirement In agriculture (asin construction, logging, and the smallest employers generally),

“For the agricultural industry, most employers are not required to have
safety committees. Instead, monthly foreman-crew meetings are required.
Under your proposal, how would agricultural employeesbeinvolvedin
participation in analyzing “caution zone jobs” and selecting abatement
measures? We can only assume agricultural workerswill not be involved
in these activities.”

WISHA does not require safety committees. But the ergonomics rule requiresthe
involvement of employees, not simply of safety committees. WAC 296-62-
05140(1) states that the employer must provide for and encourage employee
participation in several activities, whether thereis a safety committee or not. The
requirement to share information in WAC 296-62-05140(2) includes a requirement
to do so at safety meetings where no safety committeeisrequired. And the
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requirement in WA C 296-62-05140(3) to include employeesin areview of the
effectiveness of ergonomic activities requires such employee involvement whether
or not a safety committee exists.

750 Rule too complicated to follow. The rule has been designed to be as simple and clear as possible. In some cases,
“If adopted, we'll become entwined in disputes over whether ajob professional assistance may be needed. However, most employersrelying on the
involves an “awkward posture” as we try to determine the actual angle of | specific performance approach described in Appendix B will be able to complete
necks, backs and wrists and actual length of time aworker isin an the hazard assessment without professional assistance. The step-by-step approach
awkward position. The criteriafor “heavy, frequent or awkward lifting” is | inthe appendix has been developed and reviewed by ergonomists and non-
also confusing. The five-step process may be easy for an ergonomist to ergonomists within the department in order to balance technical considerations with
understand and apply, but is sure to confuse most employers and workers. | clarity. The language has been further refined in the final rule in order to provide
The calculations and criteria set forth to analyze, and calculate weights, greater clarity.
distances from the body, number of lifts, with adjustments and modifiers
for twisting, weights and number of liftsat varying heightsin relation to
body postures are complicated and difficult to grasp.”

7.60 Changesin technology Providing workers with safe work condition is a continuous requirement and also a
Technology is changing. Changes we made to ajob today may be continuous effort by responsible employers. When a business decides to change
influenced by technology changes happen tomorrow. work technologies and work organization, it isimportant to consider safety and

ergonomics issues while doing the planning. No employerswill likely be satisfied
to introduce new technol ogies to harm their employees' health.

8 L& should wait for OSHA/NAS/NIOSH

8.01 Relationship to OSHA Rule Although WISHA standards must be “at |east as effective as” federal OSHA

“OSHA has a pending ergonomics rule issued just one week after the
Labor and Industries' rule. Oddly, your department claimed it had to
proceed because it could not count on OSHA to act. Asan employer, we
now face the prospect of having to conform to conflicting standards on
ergonomics.”

“Asthe federal government has not yet ratified OSHA standards for
ergonomics, and as Washington standards must meet or exceed federal
standards, it appears we are jumping the gun by proposing to initiate a
standard without afederal guideline to use for comparison.”

“Why are you going ahead with these rules when the OSHA has said to
wait and see what we come out with first and then act on that?”

standards, employers within the state of Washington’s jurisdiction have to comply
with the requirements of WISHA, not OSHA. The alternative of waiting for OSHA
was rejected for two reasons. First, Washington has the opportunity to fashion a
rule that reflects the input of Washington State employers and employees and takes
into account specific features of the state’ sworker compensation system, saf ety and
health system, and industry demographics. Washington has previously used the
authority delegated by Congress and provided by the Washington Legislature to
develop creative state approaches to occupational safety and health rulesthat are
tailored for Washington workplaces. Second, waiting for OSHA is unpredictable,
in spite of the current federal proposal. OSHA rules often take many yearsto
complete. This history suggests that afinal ergonomicsrule may be years away.
Waiting would mean more Washington workers will suffer painful, disabling

WM SDs that could be prevented.

L&]I isnot aware of any direction or suggestion from OSHA that the State of
Washington should wait and see.
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See the CES narrative for a more detailed discussion.

8.01 “The federal OSHA version of the ergonomics standard will likely befinal | Employers subject to WISHA jurisdiction are only required to follow the state
afew months after the Washington State standard isin effect. Washington | requirements (which must be “at least as effective as,” not identical to, the federal
State will have to rewrite their version to meet the guidelines of the federal | requirements). Based on the federal proposal, L& believes that the WISHA rule
OSHA version as required by law. This means that Washington would meet the “at least as effective as” test without further change. Other
employers and employees will have to retool and reeducate the federal WISHA standards that differ in approach from federal standards have been
OSHA version at asignificant cost to the employer.” accepted by OSHA (for example, the firm 10-foot “trigger height” in Washington’'s

fall protection in construction rule has been recognized as being “at least as
“If federal OSHA’ s proposed ergonomic standard is promulgated, which effective as’ the 6-foot trigger height used in the federal rule). 1t will not
standard would have precedence? Quite possibly an employer would have | automatically be necessary to rewrite the WISHA rule, and even if there are
to comply with the “risk factor” based approach as state minimum modifications necessary they would be likely to be modest ones. And all of thisis
requirement, and also meet the “incident” based approach of the federal based on the uncertain assumption that OSHA will in fact adopt afinal rulein the
standard. Thiswould not bein the best interest of the state or businesses coming months.
operating within the state of Washington.”
No employer doing business only in WISHA jurisdiction would have to comply
with more than one rule.

8.01 “We also believe L& | should withdraw adoption of your proposed rule, No existing federal rule or statute specifically regulates worker exposure to risk
and increase the educational efforts aswell as conduct pilot study of the factors associated with an increased incidence of WM SDs. We are not certain what
draft ruleto seeif it isreally effective, and will not conflict with the form afederal rule would take if adopted, since federal OSHA is currently
federal rule.” evaluating comments on its own proposed rule. However, we believe that the

WISHA rulewill be*as effective as” the federal proposed rule in protecting
“Federal OSHA has elected to not include construction as an affected workers from the risk of WM SDs, particularly since the WISHA ruleis based on
industry under their proposed rule. OSHA’sintent isto write a separate preventing injuries before they occur. The WISHA rule also incorporates aflexible
rule that will apply to or be more conducive to the construction approach that focuses on the level of risk and can be applied to any industry. A
environment. Apparently OSHA’s management is of the opinion that number of features, such as portable education and employer choice of job analysis
different industries will require different guidelines and that onerule methods, make this rule suitable for construction as well as other industries.
cannot be effectively applied to all industries.”

See the CES narrative for amore detailed discussion.
“1 would urge you to do some kind of pilot program to establish whether
these rules will indeed get the effect that is desired. They are significantly
more stringent than the federal OSHA rules. | am also concerned about
that gravely.”

8.05 L& should wait for NAS NIOSH has reviewed the scientific basis for the relationship between risk factors

“1 hope that you will reconsider implementation of these rules until the
National Academy of Science completestheir study and findings are
confirmed to help reduce ergonomic injuries.”

such asthose in therule and WM SDs. The NAS has done a previous review.
L&’ sresearch staff have done their own review of the range of literature and
documentation. The available evidence is compelling, and the department has
based on the rule on the best available evidence. See the CES narrative for amore
detailed discussion.
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8.06 L& should wait for NIOSH Therelationship of the risk factors addressed by the ruleto WM SDs is not unique
“Until such time that NIOSH completes their development of a shipyard to any one industry or group of industries. The ruleis hazard-specific, not industry-
ergonomic standard, it is our hope that WISHA takes the approach specific. However, in recognition of the fact that all industries are not the same, the
proposed by OSHA, to exempt shipyards from their general industry rule has been designed with enough flexibility that employersin all industry sectors
ergonomic standard.” will be ableto comply.

“We strongly urge your department to defer any new ergonomic To the extent that NIOSH identifies feasible control measuresin relation to

regulations on the shipyard and maritime industry until the OSHA shipyards, employerswill be able to use those control measuresto comply with the

sponsored NIOSH study with the SCA is completed. Itisimperativethat | requirements of therule.

any new state ergonomic regulations take into account the unique

ergonomic issues which exist in the construction and repair of shipsinthe | Thefinal rule doestake into account the relationship between the rule and

maritime industry.” employment hours, and it makes it clear that activities outside an employer’s
control (such asthe way aship was loaded at its point of origin) are not subject to
therule.

8.10 L& 1 should modify any rule adopted to have the same definitions, At this point, discussions of tailoring the WISHA rule to the OSHA rulewheniitis
terminology, and scope of any OSHA rulethat is adopted. adopted are premature, since thereisno OSHA rule and it is not clear what features
“Language that would modify the state standard if and when it is passed, of the proposed OSHA rulewould bein afinal rule.
so that the terminology, definitions and scope of an ergonomics regulation
is consistent with, and substantially the same as the endeavors or mandates
of the federal occupational Safety and Health Administration (OSHA).”

811 Combined Commentson OSHA & WISHA The federal and state rulestake different approaches, making the suggestion that

9.01

“While the extension is appreciated, we find that we still cannot meet the
deadline imposed for several reasons:
Federal OSHA'’ s proposed rules also require comment and it would
seem more prudent to address both rules in one comment document.
The deadline for the response to OSHA is March 2, 2000.
Because of this| feel that an extension until March 31, 2000 should be
implemented and request that this be considered.”

Grandfather Clause/Safe Harbor/Good Faith Efforts

Grandfather Clause
“The proposed standard does not provide relief to employers with
effective injury prevention/reduction programs already in place.”

“Provide better safe harbor protections for employerswith existing
ergonomics programs that are acting in good faith. To determineif our
existing program will be as effective as what the department’ s new rules
requireis problematic. The rule does not define how much reduction in
injury incidence is enough, much less how job modification or worksite

one comment document should be used to address both a questionable one. 1n any
case, the exhaustive record before the department provides arange of issues and
indicates that members of the public were in fact able to comment. Unlike federal
OSHA, L& issubject to alegislative requirement to complete rulemaking within
180 days of the publication of the proposed rulein the Washington State Register,
which made it unrealistic to extend the comment period further and still ensure that
comments received the consideration that they deserved.

Therule provides that existing programs that are providing appropriate employee
education and involvement and that are identifying and eliminating hazards such as
those described by the rule will bein compliance.

Nursing homes working on zero-lift programs in cooperation with the department
may assume that these activities are “ safe harbors” and will at least partially bring
them into compliance with the rule.

Therule requires reduction of hazards that can cause injuries, and compliance will
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redesign would be deemed sufficient when injuries still occur.”

“An employer’s ergonomics program [should be] determined to be
sufficient provided that the employer has made a reasonable attempt to
identify ergonomic hazards and is making a reasonabl e attempt to correct
them.”

[We oppose]” The exclusion of a*“good faith” clause for those companies
that make a solid effort to identify, prioritize, and correct hazards that
occur in the workplace.”

“This standard doesn’t take into account any of theinjury or illness rates
associated with repetitive motion, and so, again, there it is across the board
whether you have written programsin place, whether you have areturn-
to-work program in place, whether you consistently help your employees
through the workers' compensation process, whether you are in contact
with the physician, with the physical therapist, the occupational therapist.”

“1 propose that you should exempt employers with aproven safe
workplace based on experience factors. All employers with an experience
of .8 or less should be exempt from the standard because sound saf ety
practices are already in place according to L&’ s own criteria.”

“Employers who have an ergonomic program in place, with low injury
rates and job tasks that are extensively varied or are infrequent, should be
exempt from the proposed rule requirements.”

“The proposed rule does not allow history to be used to determine if
“caution zones jobs” exist. If an employer does not have a history of

WM SD injuries, why should they be subjected to the cost of implementing
aprogram that is not needed? When the hearing officer was asked why
history could not be used, the following example was given to justify his
“no” answer: “It would be incorrect to conclude that a roofing company
would not need fall protectionif it has no history of people falling off of
theroof”. The hearing officer’sreasoning isflawed. Falling off aroof is
an accident and not a planned, repetitive action. Therefore, fall protection
isalwaysrequired for this non-planned event. But arepetitive action on
the jobsiteis planned, and if thereis no history of WM SDs, then thereis
no need for aprogram.”

not based on the success of a particular employer in reducing the number of
reported claims or achieving alow experience factor.

“Good faith” isafactor in determining an employer’ s accountability for a
violation. Itisnot, however, afactor in determining whether a hazard exists that
must be corrected.

The rule is based on preventing injuries, not managing claims, so it does not
address issues related to the claims management process.

Theruleis based on the fact that where employees are exposed to hazards they are
at risk for injuries, regardless of whether other employees at the same workplace
have ever previously been injured. Thisistrue whether the hazard isworking
unprotected at heights, working exposed to asbestos, or working exposed to the risk
factors covered by thisrule. In any case, the notion that identified hazards should
be eliminated in order to prevent the injuries and illnesses that can result from them
recognizes the statistical reality that the difference between employers— especially
smaller employers —who have had particular types of injuries and those who do not
is sometimes a matter of chance.

See the CES narrative for amore detailed discussion.
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“These ergonomic rules are aslap in the face to long term care providers
who have been proactive in creating zero lift and working cooperatively
with L& to affect changes in our workplaces.”
9.01 “We also suggest revising the safe harbor provisionsfound at WAC 296- The elements of employee participation, education and training are critical
62-05110 asfollows: elements of effective ergonomics activities. L&I considered and rejected a more
“ Employers may continue to use effective alternative methods established | limited requirement for pre-existing programs.
beforethisrule’ s adoption date. If used, the employer must be able to
demonstrate that the alter native methods, taken as a whole, are as By stating that an acceptable alternative program must reduce hazards as
effective asihepequ#ementsof-thl-y-u.tel n redu0| ng theWMSD hazardsof | effectively “as the requirements of the rule” means that the employer must establish
each job, Andp hg-for-emp specific hazard criteria and reduce exposure below these levels or to the degree
participation.~ feasible. Without this clarity neither L& nor any employer would have away of
knowing whether an alternative program was in compliance.
Therevised safe harbor provision would allow employers to use their own
ergonomic programs that were established before the rule, provided the
company can demonstrate that the program is effective in reducing
WMSDs. This provision would recognize that employers who have taken
the initiative to develop and implement successful ergonomic injury
prevention programs may well manage ergonomic hazards better than a
“one sizefitsall” regulatory program. It would avoid, however, the
employer having to attempt to quantify whether his program would be as
effective as the program adopted by the Department of Labor.”
9.01 “Similar general occupational health standards like hearing conservation | Anemployer who has educated his or her employees and who has effectively
have both programmatic exemptions and “baseline” conditions based on identified the risk factors addressed in the rule and has reduced the exposure to
the workplace environment. This rule has some exemptions based on those risk factors will be in compliance with the rule without the need for an
“Caution Zone” job determination, but does not go far enough in allowing | exemption. The rule makes clear that employers do not need to start from the
an overall employer’ s past record or performance versus ergonomic- beginning and repeat job hazard analyses that have already been completed as part
related injuries to be considered for programmatic exemption.” of an effective program.
The rule does not, however, allow an individual employer to rely on injury ratesto
assess the success of a program (nor does the hearing conservation standard, which
requires controls based on documented levels of exposure, not injury rates).
Employers must focus on prevention of injuries and illnesses by reducing exposure
to the hazards that cause them.
9.02 How can an employer determine if an existing program will be at least | Although the employer will make the initial assessment of effectiveness, that

as effective?

“The same questions can be asked of the department’ s “ safe harbor”
provision for employers with existing ergonomic programs. How will the
department determine the “ effectiveness’ of a program, and by whose

assessment is subject to review by L&1 in the event of an inspection. If we
disagree with the assessment, we have the burden of proof in documenting a
violation of the standard. If weissue acitation in the belief that we have met that
burden, the employer can appeal and the Board of Industrial Insurance Appeals and
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judgement — the department’ s or the employer’ s?" the courts will ultimately determine theissue. All partieswill be relying upon the
language of the grandfather clause found in the rule, which provides the elements
that must be addressed.

9.02 “1 would like to see the research that has been done that shows that this L& proved asummary of the evidence upon which the rulemaking was based at
proposed ruleis effective. All requestsfor thisresearch have been the time the proposed rule was published. The department has not refused any
rebuffed. If such research exists, it should be made available for all requests for additional information about the science or research related to
concerned citizens groups to study in order to enable them to prepare a ergonomics. The record includes considerable documentation of the relationship
rebuttal. If it doesn’t exist, then the burden of proof placed on the between therisk factorsin therule and WM SDs. Asaresult, itisclear that
employer [to have an existing program that is at |east as effective asthe controlling those risk factors will reduce the WM SDs.
rule] isan impossible task.”

Thefinal rule includes clear language indicating that feasibility refersto both
“How does the department define the term “feasible” —financial, economic and technological feasibility. See the CES narrative for amore detailed
economical, or technical? Furthermore, isit the employer or the discussion.
department who determines what isfeasible? The same questions can be
asked of the department’ s “ safe harbor” provision for employers with In determining whether an existing program is effective in reducing hazards, the
existing ergonomic programs.” employer does not need to implement the rule for comparison purposes. Itis
sufficient to review the requirements of the rule to determine whether the
“First of all, what does “effective” mean. But more importantly, how can employer’ s existing program focuses on hazard identification and correction (rather
an employer ever know if its own program is as effective as the than relying solely oninjury-based triggers) and whether it provides alevel of
requirements of the proposed rule unlessit hasfirst implemented therule protection basically equivalent to that in therule. The department has considered
for comparison purposes? No employer will be able to satisfy thisburden | and rejected the approach that would evaluate an individual employer’s program
and the “ grandfather clause” becomes meaningless.” based on injury and ilIness claims.
To eliminate arequirement for effectiveness would require the department to
accept all pre-existing “programs” as sufficient to comply with therule, even if
they were inadequate, incomplete, or unenforced. Thisisan unreasonable
expectation for any “ grandfather clause.”
9.05 Safe Harbor Clause L& believes this comment refersto the provision in the Californiarul e that
“Proposal Should at Minimum Include A “ Safe Harbor” Provision measures taken by an employer will bein compliance unlessit is shown that a
Modeled On California’ s Ergonomics Rule, Which Would Partially measure not taken is substantially certain to cause a greater reduction in injuries
Address Constitutional Difficulties And Would Satisfy The “ L east and would not impose additional unreasonable costs. L& | has decided to reject this
Burdensome Alternative” Requirement Of The Washington suggestion because this would establish an unreasonably high and unusual burden
Administrative Procedures Act.” of proof on the regulatory agency and also because the rule is based on the
requirement to reduce exposure to hazards, not to reduce injuries. The rule does
provide an alternate “ safe harbor” for employer programs that are effectivein
reducing exposure to hazards.

Need to exempt ... construction/agriculture/maritime/etc.

Exempt Construction Therisksin construction are more severe than that in many other industries.

“In this case we feel that Labor and Industries should follow the lead of Workersin construction are exposed to harm that the final rule can reduce or
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the federal government and adopt their standards as they apply to general eliminate. The risk-factor based approach in the state rule can work in construction
industry and when OSHA comes out with astandard for construction then | aswell asin general industry (it wasin fact developed based in part on advice from
adopt the federal standard.” representatives of the construction industry). Thereis no reason to fail to address
therisksin construction as part of therule, or to fail to provide equal protection to
“Federal OSHA has also published a proposed ergonomics rule and has construction workers.
exempted construction. This should be aclear indication to WISHA that
construction has many inherent differences from fixed industry. These The Construction Advisory Committee requested a separate subcommittee to
differences are complex and demand detailed study.” advise the department during the rule development process. That committee was
created, and its deliberations were fully considered in designing the final product in
“OSHA has exempted construction from the federal rule; how can a addition to the broader-based Ergonomics Rulemaking Advisory Committee.
conflict between state and federal rules be “less burdensome?’ And for While some members of that committee expressed a desire for a separate standard,
whom?”’ the CAC never made the special request described here. In fact, many active
participantsin the CAC testified at the public hearingsin support of the proposed
“There was a specia request made by the CAC, the Construction rule.
Advisory Committee, to develop a special Washington ergo rule just for
construction, aswith OSHA.. Judging from the proposed WISHA ergo
rule, this has obviously been ignored.”
10.03 | Exempt Agriculture Theruleis based on well-defined risk factors that can be applied acrossindustries

“Why should agriculture be exempted from these types of regulations?
1) Agricultural jobs are seasonal in nature with jobs that have awide
range of movement.

2) American farmers are the most productive, safest producers of food in
theworld. Our industry should only be exposed to regulations that are
imposed on all food suppliers, specifically imported crops (e.g. pears,
apples, cherries from Argentina, Chile, Mexico, China, and others). We
should not have to meet standards that our world competitors do not. If
we are required to do so, the food you buy at the market will increasingly
be produced by third world producers with wages of $2.00 per day and
little if any regulatory costs.

3) Agricultureistaking a pro-active approach to ergonomic safety. The
Washington Growers L eague has coordinated a study of ergonomicsin
packinghouses through the University of Washington Department of
Environmental Health Field Study Group. Not yet released, this study is
anticipated by several packersto assist in avoiding ergonomic related
injuries.

4) Agriculture has arelatively low level of musculoskeletal related
injuries.

Bottom line we don’t need more burdensome regulations and one more
big brother agency telling us how to do our business. There are hard fast

and it provides equal protection to workers based on the risks to which they are
exposed, rather than the industries in which they work. Thereisno reason to
believe that exposure to these risk factors in agriculture would not result in the
same sort of injuries asin other industries. In addition, feasible control measures
do exist for many agricultural activities, and the principles of controlling risks can
be adapted to most remaining environments. Where controls are truly not feasible,
the rule does not require that they be implemented.

Equal protection of workersin agriculture is awell-established public policy goal
of the department. L&I isnot prepared to accept aworldwide “lowest common
denominator” standard of regulation that would hold the safety requirements
applied to workers in Washington agriculture down to the lowest level in an
underdevel oped nation.
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economic advantages to avoiding ergonomic injuries.”

10.03 | | feel the risk of musculoskeletal injury islower in seasonal or temporary Activities associated with agriculture and other types of seasonal work have
workplaces, so why should we be required to make the same changesthat | significant levels of musculoskeletal injuries. Fruit and vegetable packing ranksin
year-round workplaces make? the top ten in Washington state in terms of number of upper extremity

muscul oskeletal injury claims. Approximately 3% or more of agricultural workers
receive | ost-time compensation each year due to sprains/strains and overexertions.
Additionally, it has been found that newer or short-time workers may be at an
increased risk of injury when compared to those on the job for over 8 months
(Gardner et al., 1999).

10.04 | Exempt Trucking To the extent the risk factor exists within trucking, there is no reason to believeits
“ | believe that, “repeating the same motion with the neck, shoulders, effect on atruck driver is different from that experienced by other workersin other
elbows, wrists or hands with little or no variation every few seconds for contexts.
more than two hourstotal per day,” should not apply to truck driving.”

10.05 | Exempt waste management L& agreesthat these risks are present and therefore believes that the waste
“Federal OSHA acknowledged in the preamble (64 Fed.Reg. 65782) that management industry should be covered by the rule. The rule requires employersin
for garbage collection, forceful exertions comprise asignificant amount of | thisindustry asin othersto address the hazards only to the extent that controls are
the employees’ work time. Lift loads weigh an average of forty to fifty (or become) feasible. And many controls do exist that can at |east reduce lifting
pounds. Employersin theindustry cannot eliminate these activities and and other risk factors within waste management. There is no basis to exempt the
remain in the business of waste management.” waste management industry from the requirements of the rule.

10.06 | Telecommunications and Utility Industry It might be true that telecommunications and utility companies may have more
What process did the Washington Labor and Industries Department use challenges to reduce risk factors as workers often work in ‘ other’ people's
during the development stages of the standard to determine that it was worksites. However, the feasibility and practicality problems can still be solved.
feasible and practical to reducerisk factors to acceptable limits within For example, one mgjor risk factor in thisindustry is the awkward working
“caution zone jobs” within the telecommunications and utility industry . posturesin, e.g. installing meters, and pipe lines. Work process improvements

could easily solve the poor posture problems. Installing a meter before digging a
trench could solve the overhead work posture problem which would otherwise
occur when installing a meter while standing in the trench, and careful planning
and cutting pipes may reduce the duration of kneeing which might otherwise occur
if thefitting is done in atrench. Another common risk factor isthe hand-arm
vibration when using jack hammers. One solution to thisis to use mobile machines
to do the job as much as possible. If jack hammers have to be used, select tools
with lower vibration levels and frequently rotating between operators could be
easily performed to reduce the risk and these practices have been commonly used
in many utility companies.

10.08 | Exempt self-insured businesses The statutory purpose of WISHA is “to assure, insofar as may reasonably be

“We recognize the tremendous cost to the state in Workers' Compensation
claimsfrom “WMSD.” We recognize the risk management needs in the
state fund program to provide some | oss control and impetusto improve

possible, safe and healthful working conditions for every man and woman working
in the state of Washington.” There were more than 80,000 compensable WM SDs
among self-insured employers from 1990-1998. The annual incidencerateis 16.4
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this safety record premium, not claims, are the financial liability to the per 1000 FTEs. Thereis no basis for exempting self-insured employers from the
participants of the state fund. However, that is not the case with a self- rule.
insurer such as the City of Spokane. We do understand the risk
management relationship. Cost and production issues do motivate us. We | Seethe CES narrative for amore detailed discussion.
suggest that self-insurers not be included in theserules.”
10.09 | Exempt emergency operations and businesses without factory It is not necessary that work be performed on a daily or weekly basisin order for

production tasks

“Our employees respond to emergencies, when necessary, and work
diligently for unspecified hoursin order to accomplish thistask. When
they are not responding to emergencies, their work is varied and is not
similar to the continuous movements found in afactory or production line.
Therefore, we would request an exemption for emergency situations, as
well as, for businesses without factory, production line, or work tasks that
are not performed on a daily or weekly basis.”

Multi-Employer/Deliveries/Transient Worksites

therisk of injury to be present. The final rule does make some adjustmentsto
reflect this and similar concerns, but it does not provide an exemption for
“emergency” tasksthat arein fact recurring and foreseeable.

Therule as proposed already excluded emergencies that truly could not be
anticipated.

11.01 | Responsibility for workers at someone else’s worksite Employer responsibility for compliance with therule is governed by two
Who is responsible needs to be defined. Transient or temporary workers considerations. Thefirst iswhether there are caution zone jobs, asidentified by the
may work at a different site every day. employer’ s reasonable assessment of the typical work of hisor her employees. The
second is whether the employer creates or controls the workplace, the hazards, or
the means of correcting them. Thislatter consideration is not unique to thisrule,
but follows longstanding policies and case law.
See the CES narrative for amore detailed discussion of job analysis and employer
responsibility for transient or temporary workforces.
11.01 | Wedeliver or provide goods/services and have no control over our In assessing such situations, asin other multi-employer worksite situations, L& |
employees work-sites or the risk factors to which they are exposed. would consider the employer responsible for compliance with the rule based on
reasonably anticipated hazards and to the degree he or she controlled the worksite.
“employers are not responsible for mitigating hazards for delivery workers at
customer’ slocations’ See the CES narrative for amore detailed discussion
11.02 | Where employees constantly move to different jobs. Asageneral principle, job safety and health training (just like other training) must
“Maintenance of the “caution zone” jobs and related activities such as apply to the employee’ s actual duties and may require updating or refreshing if the
training and evaluation would be atremendous undertaking in our employee takes on new duties. An employee who takes on a new assignment must
organization as employees constantly move from position to position, be trained in performing that assignment — part of that training isthe way to
department to department.” perform the assignment safely.
11.03 | Thenon-fixed work-site/jobs and unstable wor kfor ce makes it Analysis of variable jobsis similar to the analysis of fixed jobs. Whereas fixed jobs

difficult to identify and analyze “ caution zone” jobs.

have one (or afew) tasks, variable jobstypically have alarger number of tasks that
must be evaluated. The risk factors present will likely vary in intensity between the
different tasks, and the evaluator will have to add up the total time contribution, or
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frequency contribution to determine whether the limits listed in the caution zone
table, or in Appendix B, can be reasonably expected to be exceeded. Extremely
precise measurements of task times or frequencies are not required. Reasonable
accuracy, and clear, sensible, means of determining results, will be the primary
factor determining the acceptability of the analysis.

Typical work activities are those that are regular and foreseeable and occur more
than one day per week, and more frequently than one week per year. L&I’sintent is
to limit caution zone jobs to those that expose employeesto risk factors more than
very infrequently. However, when applying this notion of frequency to highly
variablejobsit isimportant to distinguish between work activities and tasks. For
example, consider ajob that involves ten different tasks, each one of which is done
for less than aday each week and each one of which involves exposure to high
hand force. For thisjob, although each task isinfrequent, the work activities
involving the risk of high hand force do occur frequently and must be counted in
thejob analysis.

See the CES narrative for amore detailed discussion.

11.04

Stute

“1 feel the ruleisunfair to larger businesses. The multi-employer liability
rule or the Stute decision will stand under this standard according to Dr.
Silverstein, and that’ s going to require the large businesses to bring
smaller subcontractors into compliance prior to their start dates, whichis
going to increase costs to the larger businesses and that needs to be
addressed in the economic impact statement. “

Education, training and awareness requirements

The department has determined that general contractors and upper-tier contractors
will not be held accountable for subcontractor compliance with the rule until the
implementation period has been completed and the ruleisin effect for all
businesses. Whether the general contractor or the subcontractor is covered by the
rule, no Stute violations will be issued under the ergonomics rule until the phase-in
iscomplete.

12.01 | Training must be under stood
“ Training. It would be helpful if the rule were to state that the training be | Compliance with thisrule, aswith any safety and health rule, already requires that
effective in practice and that the employees at least demonstrate that they | an employer’s efforts be “ effectivein practice.” Training that cannot be understood
understand and can use thetraining.” is not effective and does not meet the requirements of therule.

12.02 | Supervisorsand Managers Supervisors are required to receive ergonomics awareness education if any of their

“At thevery least, | would like to see ergonomic education required for
managers and supervisors who have full time computer operators on their
staff. Part of the ergonomics education should focus on the critical
importance of “recovery breaks’ being built into the daily schedule to
prevent such long periods of sitting.”

employees who use computers perform intensive keying or have any of the other
physical risk factor present in their work activities for a duration that placesthem in
acaution zone job. Recovery breaks can be an important control measure for
computer related hazards, and this suggestion will be considered when the
Ergonomics Toolbox group develops model awareness education materials.
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12.03 | Employee Rights Protection against discrimination for exercising rights under WISHA is aready part
| would say that the employer must inform workers that the employer of other workplace regulations and does not need to be addressed specifically by
cannot discriminate against them or sanction them for reporting” thisrule. Reporting industrial insurance claimsis addressed by workers'

compensation law and is outside the scope of thisrule.

12.05 | Training/Education should clearly be general Theterm ‘education’ was chosen for the awareness requirement to distinguish it
“The definition of training should clearly state that training is general | from training, whichis industry and job specific (and which is required by thisrule
training, and not industry specific.” to the extent that it is necessary to implement controls chosen by the employer to

address any hazards). The awareness education isdescribed in the ruleand isfully
portable; in addition, L& 1 will be providing model programs that can be used by
employers to comply with the awareness education requirement.

12.06 | Education and training should be industry/job specific L& will develop generic materials for the awareness education component of the
“The education and training should be tailored to specific needs of rule, although these materials will be available in formats allowing employers may
different industries and job functions’ customize them to their industry or workplace. The job specific training will need

to betailored to the specific job functionsin order to ensure that the selected
control measures are implemented; however, it will be the employer’s
responsibility to ensure that employees receive thistraining.

12.06 | Portability of Awareness Education L& has changed the wording in subsection 05120 of the rule to allow awareness

“In regard to training, the regulations allow that new employees having
had ergonomicstraining in the previous three years are not required to
receive such training, but do not define the certification the department
will expect in reviewing training. See proposed WAC § 296-62-05120"
“Under para. 05120 the issue of worker training requires clarification.
Within the construction industry, it is common for an individual to work
for six of more employers per year. Enjoining an employer to rely on
education provided by another employer is simply not feasible. Until
union/trade/industry councils are implemented and document the
extensive training indicated, satisfaction of this standard will have broad
consequences on training expenses.”

“Maintenance of the “caution zone” jobs and related activities such as
training and evaluation would be atremendous undertaking in our
organi zation as employees constantly move from position to position,
department to department.”

“ In section 296-62-05120, is ergonomics awareness education by
“another employer or organization” acceptable only when performed by
someone with whom the present employer has a contractual or other
formal arrangement, or is education that happens to have been provided by
aprevious employer also satisfactory? If so, how would the present
employer ever know that the previous employer had conducted an

education to be more generic, rather than being tailored to the physical risk factors
to which employees are exposed. Thiswill make the training truly portable, so
employerswill not have to retrain employees more often than every three years.
Documentation of training can be as simple asacard or certificate givento an
employee showing that they have completed the training. Employers are not
required by the rule to maintain records of training. Verification that employees
have been trained can be obtained through employee interviews.

The referenced subsection requires only that employers ensure that their employees
receive awareness education at |least once every three years; they are not required to
rely on a previous employer’ s awareness education, but can do so if they choose.
L&]I iscurrently working on developing model education packages that can be
implemented asis, or adapted by industry, trade and labor groups to provide to
their members. This education can be made available in a number of formats,
including paper-based or web-based training, so that individual employers can
choose the appropriate training method according to their resources. L& did not
envision thisas “extensive’ training and thiswill become clear once the materials
aregeneraly available.

The department considered extending the 30 calendar day requirement to 30
“working days,” but concluded that the |atter phrase would be both less clear and
less protective.
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adequate education program? If not (and | favor the narrower
interpretation), this phrase should be clarified.”

“ For example, most of my client’s agricultural workers are seasonal. In
addition, on any given day, my client haslittle or no control over which
seasonal workers will actually be working. “Picker A” may work for my
client for afew days and then work for someone else. Bouncing between
employers may continue throughout the season. In addition, Picker A may
or may not have worked in the State of Washington in the previous three
years. It will be impossible for my client to determine whether or not
Picker A has received “ergonomics awareness education”

“ WAC 296-62-0S120. Longshoremen are casual workers, they are
dispatched from one employer to the next. Specific CZJs at each worksite
will vary from employer to employer. Therefore, compliance with this
section would require all longshoremen to be trained on the dangers of all
possible CZJs even if they only take one job having aCZJin athree year
period. In Washington this would involve nearly 2000 individuals and
have to cover the 60 ox so different types of jobs that we have available.
We would hope that training on the ergonomic principles outlined in the
rules“in general,” rather than having to tailor them for “each specific” job
would suffice for thistraining. The estimated costs of this general training
are outlined above.

Further, the rules require that the training be provided within 30 calendar
days unlessreceived in the last three years. Thisis controllable for our
identified workforce, but isamost impossible for the unidentified
workforce that is obtained from the state unemployment office. We
request that the 30 calendar days be changed to 30 working days. It is
further suggested that the rules be applied directly to the unemployment
office so that all persons seeking ajob not only in our industry, but in
construction, masonry, etc. be given the basic training as a state
requirement before even being dispatched. These casual |aborers are
probably at the most risk because of their unfamiliarity with the jobs being
done.”

L&I’sWISHA jurisdiction is limited to employers; the department cannot require
the Employment Security Department to provide training to job candidates on
unemployment insurance.

12.07

Awar eness education befor e assessment makes no sense

“Education isrequired ayear before the analyses are compl eted yet how
can employees be trained when the hazards the job imposes are not
identified?

“Contained in Part 2 isarequirement that employers institute an education
program and then identify WM SD hazards. In my way of thinking, thisis
completely backwards. How can you educate someone about the hazards
in their job, when you haven't even assessed the job to seeif therearein

The intent of the awareness education is to provide generic information on the
physical risk factors and potential for injury that may be present in caution zone
jobs. The rule language has been changed to make the general nature of this
education more apparent. Also, L&I isworking to develop “model” awareness
education materials that employers may more readily understand what is expected
for this education. One of the main reasons for educating employeesfirst is so that
they can have meaningful involvement in the assessment phase of the ergonomics
process. However, employers may want to tailor to tailor the education more to
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fact any hazards present?’ their workplaces and the hazards in it for those employees who will not beinvolved
in the later phases of the process. In order to accommodate this, the timeline for
compl eting the education requirements of the rule has been extended to coincide
with the timeline for completing the assessment requirements. More job specific
training is only required if hazards are found during the assessment, and this of
course should come after the assessment.
Finally, the implementation schedule has been modified so that the hazard analysis
and awareness education requirements will take effect at the same time.

12.08 | Make awareness annual, not every threeyears L& believesthat the three year requirement provides a good balance between the
“Ergonomics “awareness’ training should be on an annual basis not every | need to keep the workforce informed of hazards to which they may be exposed and
three years. Awareness training should also include the steps or method the need for businesses to remain productive and keep training costs down.
for reporting symptoms and injuries.”

12.09 | Specify content of training, detail on what would qualify for education | Thelanguage on awareness education has been clarified. The method of providing
“ Another concern relates to the employee awareness education as awareness education isflexible in order to encourage employersto use the
described intherules. Thereisinsufficient information about what kind education materials and methods that best suit their industry, workforce and
of education qualifies. Will the employer be expected to offer an actual resources. Aslong as employees receive education containing the elements
training session to affected employees or will simply providing those specified, and at the required times, then the employer will be in compliance,
employees with printed material suffice?’ regardless of the method of training used. However, to assist employersin
“_The education reguirements are too vague: complying with this requirement, L&I isworking with an Ergonomics Toolbox
Define the educational requirements better. | suggest you include as group to develop model awareness education materials.
detailed information on training as OSHA did on the forklift standard.

Employees are required to be aware of ergonomics, and the risks of their The awareness education requirement is a general requirement that is not intended

job, but employers are required to identify each risk. The standard is not to provide employees with the training they need to implement specific ergonomic

specific on the details of risk that must be trained.” controls safely. That training isrequired to the extent necessary in aparticular
situation; providing detailed training requirements would inappropriately subject
employers and employeesto a“one sizefitsall” rule.

12.10 | Additional requirementsfor awareness education. The rule focuses on prevention on injuries through the reduction and elimination of

“An obvious omission is the absence of arequirement for employeesto
report soft tissue pain as early as possible to the employer. Such reporting
provides the opportunity for early intervention before the condition
becomes severe.”

“While the initial symptoms of an MSD may be annoying, the chronic
health effects from an untreated M SD can be debilitating. To encourage
both employers and workers to take seriously the need to reduce and
eliminate therisk factors that lead to MSDs, the training that is provided
should include information on chronic health effects.”

“ WA C 296-62-05122 — Ergonomic education elements. Employees
should also be educated to understand that their behavior in terms of work
habits, work technique, postures, proper use of technology, taking of

specific hazardous exposures. Symptom reporting is beyond the scope of such a
rule.

The requirements of the awareness education include information on the symptoms
and conseguences of WM SDs and the employer’ s reporting procedures. It also
requires education on physical risk factors, which can include those inherent in the
job aswell those that are due to work habits of the individual. Work techniques,
proper use of technology, and similar issues can be covered during the job specific
training once hazards have been identified and controlled.

After thejob is determined as a caution zone job, the job will not only receive
detailed analysis to determine whether the job is a hazard zone job, but also the
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scheduled rest breaks, etc. has a significant impact on their risk for worker(s) at thisjob will also receive training, which will include the potential risks
developing WM SDs. They should be informed of the need for them to at the job causing musculoskeletal disorders and waysto prevent them.
take an activerolein their own protection. That failureto follow
appropriate work methods can negate other ergonomic interventions
established to protect them.”
| see no difference why workers shouldn’t be informed of therisk of their
work related to potential musculoskeletal injury
12.20 | Timeline for Awareness Education The ergonomics awareness education is a basic program to give employees the
“The requirements are out of sequence. How can education be required ability to assist the employer in identifying hazards. Itisfully portable and does
before a company analyzesits hazards? not need to be tailored to the employer’s hazard analysis. Additional training,
necessary to implement any controls, must of course be provided after the hazards
have been analyzed and the controls devel oped.
12.20 | Training requirementsare extensive L&]I isin the process of developing train-the-trainer materials that will make it

“ Assuming the training session isrequired, thiswill then require

additional use of an outside consultant sinceit ishighly unlikely anyone

on our staff will have sufficient expertise to meet the department’s

requirements’

“It seems reasonable to me that the larger employers who have many more

employees to train and many more job stations and work areas to assess

and possibly modify should be given at |east the same amount of time to

comply with thisruling as smaller employers’

“ The general “canned” commercial ergonomics training modules may not

be sufficient to cover the specific job training envisioned under these

regulations. If tailored training were developed, it is estimated that we

would probably haveto focusin at least four major areas:

1. General Safety Training: Thiswould be the module for 3 year
continuing general ergonomic training:

2. Mechanics ergonomic training:

3. Specific equipment ergonomic training: and

4. Supervisory ergonomic training

Curriculum and video development costs are estimated to be on the order

of $120,000 (four courses and videos at $30,000 each). “

“ The proposed ruleis so vague that we feel it will unjustly burden

Interstate Distributor Company with increased expenses to become

compliant with the proposed rule. Because of the many envisioned

changes, to be in compliance, we will have to train each employee on each

job they work. With many of our employees who work outside the state,

the task of training each employee will be extremely time consuming,

possible for anyone to provide the ergonomics awareness education to employees
without the need for additional expertise, hiring an outside consultant, or
development of video courses. Additionally, materials will be developed that will
allow employees to go through on-line, interactive training programs with no need
for an instructor.

Job specific training will be considerably less comprehensive for most employers
than assumed in the comments, especially for employees that have been involved in
the identification of hazards and selection of controls. Employees must be trained
to the degree necessary to implement the selected hazard controls. Thistrainingis
essentially the same as most on-the-job training on job functions and how to
perform the job safely, which many employers already provide when new
equipment or processes are introduced.
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virtually impossible, and very costly.”

“ WAC 296-62-05122. Y our definition of what “ergonomic awareness
education” must include needsto be more definitive, particularly items #2
and #3. How is an employer to get information on all the different types of
WM SDs available or that could possibly occur in hiswork place? In
addition, how is an employer to identify all the possible the

reduce them? As our employers do not have ergonomists on staff, this
reguirement leads to the conclusion that each employer will need to hire
an ergonomics consultant to help identify these points. Were the costs of
hiring a consultant addressed in your economic impact for the rule? If this
is not the intent, then better guidance is needed on the extent of the
identification and analysisto satisfy the intent of therules.”

“ Compliance with this Rule would require training approximately 2,000
registered and casual longshore persons. Currently the Pacific Maritime
Association (PMA) isthe training administrator for longshore personnel
which are required to participate in (e.g., General Safety Training
program). Payment to all these individuals, at an eight hour work day
would cost in excess of $600,000 at first blush. These costs are for wages
only, and do not include PMA administrative time and expenditures to set
up the training or the time and expertise required to analyze all the caution
zonejobs.

These additional costs would increase our training costs substantially, and
under the currently proposed Rule, would be incurred every three years.
We believe the costs far outweigh the benefits when looking at the
minimal costs we have incurred for ergonomic injuries over the last 3
years.”

“Training under these regulations would require that the individual be paid
for one day (eight hours) work. Thisisan ILWU-PMA contract
requirement. At aminimum, the wage cost of the training would be
$600,000. Thiscost would beincurred every threeyears. If these
students were trained over 100 classes, the instructor costs would be about
$80,000, this does not count the classroom overhead costs.”

12.21

The L& Training requirements should mirror the OSHA
proposed ergonomicsrulerequirements.

“Ergonomics Training, Including Information on Chronic Health
Effects, Should be Required When An EmployeeisInitially Assigned
to a Covered Job and Whenever New Hazards Are |dentified or
Existing Hazards are Increased. The Department’ s proposed rule
requires employers to provide ergonomics awareness education within
thirty calendar days of assignment to a“caution zone job.” WAC

The L& proposal providesflexibility in relation to theinitial awareness education,
not in relation to the specific training necessary to perform ajob safely (which
would need to be part of the employee’ s basic training in performing a new
assignment). Although awareness education is necessary to help employees
identify hazardous jobsit is not necessary that such education be provided before
thefirst 30 days of duty in ajob for which an employee has otherwise been fully
trained (including training in the use of any control measures).
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296-6205120. By contrast, OSHA' s proposal requirestraining at the
time of initial assignment. 29 CFR § 1910.927. In addition, OSHA's
proposed standard requires ergonomics training when aproblem job is
identified, when new hazards are identified in ajob, or when changes
are made that may increase exposure to MSD hazards. 29 CFR §

1910.927. Providing training when workers axeinitially assigned to a
position or whenever anew or increased hazard emerges will best
enable workers to protect themselves and avoid injury. Since OSHA’s
approach is consistent with the Department’ s “ prevention based”
strategy, the Department should adopt OSHA' s provisions regarding
the timing of training.”

12.25 | Hazard Analysis Training Requirements The person doing the assessment must know how to use the chosen assessment
“With respect to the workpl ace assessment, the rules give little guidance method(s) effectively, either through prior experience or through instruction and
on how the assessment should actually be conducted. They do state that practice. This does not necessitate hiring an outside consultant. For example, one
the person doing the assessment should know how to use the analysis study found that supervisors were able to effectively use one of the alternate
method effectively, which assumes that the person will need to be well assessment methods after 30 to 40 minutes of training and practice, with results
versed in what analysis methods are both available and appropriate. This comparableto that of professional ergonomists (Dismukes, 1996). In addition, the
means most likely aneed for bringing in an outside consultant, which will | methods described in Appendix B can be used without specialized expertise.
be an additional cost to employers.”
“ Additional training will be required for those performing Hazard L& will be working with employer and employee groups during the phase-in to
Analysisto familiarize them with avail able tools, the regulation and develop compliance guides and other technical assistance materials. If these
Appendix B.” groups determine that training on assessment methods would be useful for
“ Section 3. Arethere specific levels of required training? Will the employers, then L& will work with these groups to develop thistraining.
WISHA have arolein certifying ergonomic analysts?
Several of the ergonomic analysis techniques being proposed for use have | L&I hasdetermined that it is not necessary to established certification for peopleto
aspects that require judgment on the part of the analyst. The analyst’'s do hazard analysis. The employers and employees most familiar with the jobs are
knowledge and skills will have a direct bearing on the quality of the often best able to analyze the jobs (and identify appropriate control measures).
evaluation. WISHA should establish minimum qualifications for the
analyst, and may even want to consider a certification process.”

12.30 | Trainingin WM SD causes and prevention requirement untenable L& believesthat there is ample scientific evidence to support both the work-

because there’sno sci-med consensus

“Specifically, proposed WAC § 296-62-05122 requires that employers
provide training discussing the work related causes of MSDs and the
manner in which the risk of WM SDs may be reduced. This appears an
untenabl e requirement when there is no consensus with the scientific
community regarding this information.”

relatedness of M SDs and the efficacy of ergonomicsin reducing therisks. The CES
narrative provides a more detailed discussion.
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13 Relationship to Other Requirements |

13.01

Beforeafinal L& ergonomicsruleisadopted or implemented, it
needs to be coordinated with municipal regulations.

“In many cases, municipal regulations make the task even more difficult. For
example, many municipalities prohibit curbside service and require backyard
collection which may require the worker to haul fully-loaded garbage cans
(of the customers' choosing) up or down stairs, through tight spaces, or other
difficult environments. Other municipalities institute refuse container pricing
which encouragesthe use of large and/or very heavy containers.”

Thisisaddressed in the CES narrative’ s discussion on feasibility.

13.02

Ergonomics proposal goes beyond ADA
“We are not able to evaluate at this time the issues impacting how we deal
with ADA and “caution zone jobs.””

“Therefore, the WISHA standard could require an employer to purchase
an expensive ergonomic chair for an employee with alow back pain.
Such an employee would not be considered to have a“ disability” under
the ADA, and would not be entitled to such an accommodation under that
law.”

“A danger of the proposed ergonomics standard liesin the fact that instead
of merely complementing the requirements of the ADA and FMLA,
WISHA' s proposal may supplant them and impose duties on employers
beyond those contemplated by Congress. The end result is that the
proposal removes from employers most of the decision—making
responsibility, but not the financial liability.”

The WISHA standard neither adds to nor interfereswith the ADA. Therulealso
does not impose any requirements related to employees with low back pain or other
symptoms. Itisnotinjury based, but focuses on the elimination of the risk factors
identified in the rule in order to prevent injuries from occurring in the first place.

13.03

Existing DOT regulations on truck driving are adequate

“We have existing company policies and DOT regulations that inform and
instruct our people on the hazards or potential hazardsinvolved with their
particular occupations. | believe that, “repeating the same motion with the
neck, shoulders, elbows, wrists or hands with little or no variation every
few seconds for more than two hours total per day,” should not apply to
truck driving.”

“There already exists DOT regulations which state that every three hours
or 150 miles adriver must check hisload for securement. A responsible
individual would certainly use thistime to stretch as he walks around his
truck. Even aperson whois not inclined to do so would still be out

To the extent the risk factors described in the ergonomics rule exist, they represent
potential for injury regardless of theindustry. The language quoted here comes
from the caution zone, which describes the scope of the rule (not its requirements).
Repeating the same motion as described by the rule for more than two hours total
per day is not prohibited by therule.
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walking, changing his position and benefit by this stop. Must we make a
further stipulation that thisis based on ergonomics?’

13.04

14
14.01

Conflict with other requirements

Even though he decided he did not want to — he still felt nervous about the
Hoyer lift, we went ahead with the —and put him on the Hoyer lift.

The state surveyorscamein. And | actually ended up getting acitation
because that was a violation of resident rights. So I’m not just — 1 just
don’t have L&I, and I’m constantly looking at my employees. | also have
DSHS and the state coming in. And | seethis conflicting about where
you'’ re going to be with residents and with the staff.

“The standard conflicts with the forklift standard, OSHA 29 CFR
1910.78(n)(4):

....if theload being carried obstructs forward view the driver shall be
required to travel with theload trailing. Doing so would cause the
operator to excessively twist according to appendix B.”

“In construction type work where the actual work areais mandated by
code design, regulatory safe work practices, and small crew sizes, most of
the criterialisted to be in compliance with is not feasible. For instance; as
an electrical utility company we are mandated under WA C 296-45 to stay
a specified distance from energized conductors and equipment and use
special insulated tools to maintain that distance. When working on an
overhead power line the employees have to work under the lines with
these hotsticks while standing in their climbing hooks on apole. This
position and the weight of the tools, including the time it takes to perform
various job tasks cannot be changed. Under the proposed ergonomicsrule
we would have to change the equipment, design, position, weight, and the
tools used to either eliminate or keep the exposure time below those
identified in Appendix B. Thisisimpossible dueto design and code
requirements and the types of equipment to bring electrical energy to the
customer in a safe manner.”

Already covered by accident prevention standard
"I am opposed, however, asit iswritten to this standard, and if you don't
remember anything else | said today, thisisthe reason why or one of the

main reasons why. It's because we have already been steadfastly working

Existing Safety & Health requirements and the proposed rule |

The rule requires that the hazards be reduced below hazardous levels or to the
extent feasible. If the only otherwise feasible means of reducing the hazard would
truly violate another law or regulation, then it is not feasible and the employer is
not required to implement it.

It istrue that the Accident Prevention Program must be tailored to the hazards of
the workplace, and in many workplaces that means that employers already have an
obligation to address ergonomic hazards. However, this general obligation does
not provide employers enough clarity about expectations and reguirements. In
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towards the supposed goal of this standard by assessing the hazardsin our | addition, employers have asked for clearer guidance about “how much is enough”
workplace and making the changes to reduce or eliminate those hazards that cannot be provided outside the context of specific rulemaking.
which are already requirementsin the present accident prevention standard
asitis." See the CES narrative for amore detailed discussion.

14.01 | Continueto enforce existing regulationsinstead Although employers do have obligations under existing rules, the application of
“In the past, several inspectors and have enforced the hazard assessment those rules to ergonomics has been difficult, and they do not provide the specific
regulation and used this for implementation and enforcement of safe work | guidance regarding risk factors and compliance provided by thisrule. The business
practices concerning ergonomic issues. Why does the department now community has demanded rulemaking in the past rather than reliance on existing
change that position and try to implement awhole new set of rulesand/or | standards. Thisissueisdiscussed in more detail in the CES narrative.
interpretations without proper legislation or definition.”

14.03 | Grinder Safety While coordination between rulesis necessary (although in this case the
“The department had a person give testimony that a grinding wheel, when | department does not necessarily agree that avest substitutes for aguard), this
it breaks, is more dangerous than a 45, that a one-eighth steel plate guard comment does not suggest a change to the ergonomicsrule.
is abetter guard then a bulletproof vest. Because our solution to the
ergonomic problem was give the guy something similar to a bulletproof
vest so that he doesn’t have to use atool in a position that creates back
problems. So what we've said iswe're going to absolutely not use the
guards. | will take the chance of going to jail before | will have my people
suffer ergonomic harm. When safety equipment causes ergonomic
problems, the department needs to aggressively change safety
requirements to accommodate both the ergonomic and safety issues based
off of actual data.”

14.30 | Awareness education issimply training employees on how to filemore | Theintent of the awareness education is to inform employees of hazards that they

claims

“This also seems to be another way to stimulate increased L& claims.
(I.E. lets educate them so they know what kinds of injuriesto claim.)”
“we are being forced to expend monies with no assurance that rate s will
go down. In fact, with awareness training to employees alone, our claim
frequency islikely to increase.”

“1 believe that there will always be people that will take advantage of any
system. But training for both the employer and employee so that both can
understand better what is trying to be accomplished would lower the
percentage of people (on all sides, DLI aswell) ready to cheat the
program.”

may encounter on their jobs and the symptoms of injury that they need to be aware
of. Employees should also learn about the process for reporting hazards and
symptoms of injury, but symptoms reported early on in the development of a

WM SD can often be addressed through workplace changes without the need to file
aclaim. Not al companies that have done ergonomics awareness education see an
increase in claims, and those that do typically see a decrease in severity of injury,
and therefore adecreasein costs. For example, alarge parcel package delivery
company did experience a 64% increase in reports of injuries and illnesses
following awareness education, but at the same time they had a 63% decreasein
overall costs of injuries over this same period, primarily due to a 25% decreasein
time loss (Nerhood & Rael, 1995).
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15 Injury-Based Rule & Workers Comp Issues Generally |

“Medical Management. There are no provisionsin the standard for
guidance for health care providersin terms of the management of

WM SDs, education about ergonomic risk factors, or the physical

15.02 | “The Department of Labor and Industries should target those businesses Theruleistargeted at employers whose employees are exposed to a meaningful
that are not making the necessary improvements rather than blanket the risk of aWMSD. L& has considered and rejected the concept of an injury-based
entire state with a program that discountsimprovementsthat have already | rule. See the CES narrative for a more detailed discussion
been made.”

“Focus on companies that have already shown a pattern of employee
claims based on non-traumatic soft-tissue or repetitive motion injuries.”

15.02 | Employerswith a history of little or no WM SDs should not be The rationale for arisk-factor based, rather than injury-based, rule is described in
burdened detail in the CES narrative. However, employers with effective programs that find
“Our company has not had an ergonomic claim this past year, and we are and eliminate hazards and that provide appropriate employee education and
considered aheavy industry, i.e. saswmill. Why does the department involvement will be in compliance with the rule without further action being
continueto try to find conflict with companies who have prevented required.
ergonomic claims and find ways to improve without these burdensome
type of rules?’

15.02 | WC Rates determining coverage The rule was devel oped to prevent WM SDs, not just respond after there has been
Prioritization should be based on the highest frequency and severity rates. | aninjury/illness. In addition, there are many disincentives for filing workers
No business should be subject to regulation unless exceed established, compensation claims, aswell as lack of knowledge about the right to file aclaim.
reasonabl e threshold of combination of risk factors and lost time WM SD Also, some MSDs may be related to prior work or non-work-related activities or
WC claims conditions. By focusing the rule on reducing WM SD hazards, the employer can

prevent new disordersrelated to his/her workplace. If there are no hazardsin the
workplace, the employer does not have to “fix” any jobs for the purposes of this
rule.

15.03 | Therule should require analysis/mitigation of work-related M SDs Asdiscussed in the CES narrative, L& has determined that an injury-based
involving other risk factors approach is not necessary and has adopted the prevention-based approach in the
“The standard should include a brief provision requiring employersto rule. Requiring actions based on the existence of a WM SD would be inconsistent
analyze any task that results in awork-related muscul oskel etal disorder with that approach.
and take corrective action.

The proposed rule does not specify that an employer must mitigate
physical risk factorsif awork-related musculoskeletal disorder is
diagnosed. Particularly, awork-related musculoskeletal disorder that is
the result of an employee performing atask with a physical risk factor not
classified as a hazard requiring corrective action.”
15.10 | Medical Management L& does not consider medical management to be a necessary characteristic of a

risk-factor based (prevention-based) rule such as this one. Guidanceto health care
providers about medical management is appropriately the province of the industrial

insurance system, not the occupational safety and health program.
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requirements of "light work”. Guidelines for health care providers’
management and education need to be addressed in therule.

15.10 | Therule does nothing for employees who have already been injured dueto | The rule focuses on prevention of injury, and in that sense will protect both healthy

work-related muscul oskeletal disorders workers from injury and injured workers from further injury. Issues of disability
prevention after an injury has occurred are addressed within the workers’
compensation system, and issues regarding disability accommodation are addressed
by state and federal laws on the subject.

15.15 | Injury-Based rule will not work The L& rule addresses this problem by not holding particular employers
“A large portion of the agricultural workforce consists of seasonal labor. accountable for specific injuries, but for the risks present in their worksites.
Thereis no accurate way to determine if an ergonomic injury occurs with
the current employer, a previous employer, or acombination of both.

Therefore, in many casesit isimpossible to pinpoint what caused the
injury and which employer isresponsible.”

15.15 | What accommodation in the standard is there for jobs which are not Thisruleisarisk-factor based rule, rather than an ‘injury based’ one. Therefore,
producing musculoskel etal disorders? Without an accommodation, jobsthat have not yet produced recorded muscul oskeletal disorders are not
employerswill be spending considerable time and money implementing automatically exempted from the rule. This approach is a preventive approach. In
ergonomic fixes for jobsthat are injury and ilIness free or no OSHA addition, it avoids the problems for transient employment that can be created by an
recordable cases. injury-based approach.

15.15 | “In other words, will the individual’ s propensity to injury, previouswork | Therule does not rely on injuries to determine whether aviolation has occurred, so
experience, and outside activities be taken into consideration, or simply questions about the source of aparticular injury areirrelevant. Controlling the risk
because an injury has occurred the company’s efforts will be considered factorsidentified in the rule will reduce, but not eliminate, WM SDs for the average
inadequate?’ employer (although individual employer experience may vary).

“We can spend our money, time and effort on thisrule and still not see a
statistical difference because of the cumulative nature and non-
controllable aspects of our employees' home environment and personal
health responsibilities.”

15.20 | Employersare not getting away with ignoring WM SD injuries. They | The comment accurately reflects one of the costs of uncontrolled risk factors.
arepaying for theseinjuriesin claims costs and lost productivity. Unfortunately, not all employers have been sufficiently motivated by the economic
“Anyone not familiar with the process would think that businessis realities of the situation, and therefore costs — and harm to the workers themselves
currently getting away with murder by not addressing the ergonomics — have continued unnecessarily.
injuries reported by their employees. Thisis not the case. Every reported
injury, and any lost time associated with the injury, affects the amount the
company pays toward the disability fund. This goes beyond the cost to the
company for the loss of the workers' lack of productivity.”

15.30 | Rulewill result in more claims being filed, not less. Anincrease in the number of claimsfiled will not, in itself, have an effect on

“| have been told by individual s associated with L&, that almost every

industrial insurance premiums. An increase in the number of industrial insurance
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time anew program isinstituted, instead of reducing claims, thereisan claims allowed would suggest that employees with valid claims have failed to file
initial spikein claimsthat EVENTUALLY tapers off to approximately the | them in the past and may have done so as aresult of greater awareness and
same rate as before the change. Our company enjoysand L& | experience | understanding on their part. Since those employeeswould have been entitled to
rating of .852. Thisissubstantially below the norm. If wereceivearise benefitsin any case (whether they claimed them or not), the hypothetical spike
industrial injury claims, our experience rating will increase, aswill our described here does not represent an additional cost, but appropriate payment of
premiums.” existing obligations. Such an increasein claimswould not, of course, equate to an
increaseininjuries.
“This also seems to be another way to stimulate increased L& claims.
(I.E. lets educate them so they know what kinds of injuriesto claim.).”
“The mandated “ General/Specific Performance” provision would likely
increase the potential for some employeesto file false WM SD reports of
injuries caused by external factors unrelated to actual job functions.”
“There will be aspike of claims. Experience factorswill rise as new
claims due to the Standard are rates across previous employers, even
though there were no signs or symptoms of an ergonomic injury while the
claimant worked for the previous employer.”
15.40 | Work-relatedness for a workers' compensation claim The rule does not address workers’ compensation practices or change existing laws

“Officials have said that the proposed rule focuses on prevention, rather
than on injuries, and that having an injury will NOT be considered proof
that the employer has failed to abide by the rule. If that’ s the case, will you
affirmatively state, in writing, that injuries under thisrule CANNOT be
used to support afinding of work-relatedness for the purpose of a
workers' comp claim?”’

“Clarify in writing that the mere existence of a“caution zone job” or
“WMSD hazard” cannot be used to support afinding on ajob-related
injury for the purposes of aworkers' compensation claim.”

“The fact of the matter isthat | could claim a back injury while sitting at
an L& conference and make it stick as work related. The standard will
simply make thiskind of action easier.”

“Itismorelikely that the department and the medical profession will take
for granted the existence of work-related injury if the employeeis
performing a“caution-zone” job because the department presumes that the
job contains “ physical hazards” that cause MSDs. For the same reason,
employer effortsto return injured employees to work will also be

regarding claims allowance in any way. Obviously, an informed medical opinion
regarding an employee’ s condition will consider the presence of risk factors such as
those on which theruleisbased. Therefore, the same evidence of the relationship
between certain work activities and various medical conditions on that supports the
adoption of the rule may also be relied upon in relation to a particular employee’'s
claim. However, the department will not use the rule as a basis for the allowance
or rejection of aclaim.
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hampered. Itisunlikely that aphysician will release an employeeto
return to work in a“caution-zone” job. Theterminology issimply
inflammatory and invites abuse by others. If these injuries, many of
which may involve questionable work causation, are compensable at the
levels required by WISHA, employees with more clearly work-related
disabilities may soon demand higher compensation.”

15.40

“ Appointment of Workers' Compensation “ergonomic” claims should
include non-work factors that may have contributed to the injury.”

“Euphemistically speaking, the vast majority of the state’ sworkers are out
of shape. Because this proposed rule does not address nor take into
account the affect of poor physical conditioning on WM SDs but only
places the burden of proof onto the employer, this company does not feet
it should be totally responsible for the medical costs of our employee's
WMSDsinjuries.”

The rule does not affect responsibility for medical costs. In using workers'
compensation data, L& relied on the best available data. L& recognizes that

M SDs can also be caused or aggravated by non-work activities, and thisrulein no
way addresses those activities or makes employers responsible for doing so.

15.60

16.01

I ncentive programsto reduce claims

“Thisroute ignores the success in the workers' compensation arenathat
has been achieved by offering incentives for employersto initiate similar
activities to make work environments safer. In our state, the drug-free
discount program is recently implemented. Retrospective Rating is
another. Clearly both of these programs demonstrate that employers will
voluntarily undertake programs if provided adequate incentive toward
participation.”

Employer judgment, L& requirements and employee
L& should defer to the employer on corrective actions

[L&I should] “Not substitute its judgment for that of the employer unless
the department can show, to a substantial certainty, that its proposed
corrective action will result in agreater reduction of injuriesif an

employer makes agood faith effort to identify, prioritize and correct
hazards.”

“An employer’s ergonomics program is determined to be sufficient
provided that the employer has made a reasonable attempt to identify
ergonomic hazards and is making a reasonabl e attempt to correct them.

L& I may not substitute its judgment for the employers unless the proposed
corrective action is a proven effective solution that is technically feasible,
based on scientific consensus, industry accepted, generally available, and
economically reasonable.”

Theindustrial insurance program is experience rated, which has for years provided
an incentive to reduce these claims. As noted in other comments and in the CES
narrative’ s discussion of alternative approaches, the existing economic incentives
have not provided sufficient motivation for all employers.

The rule focuses on well-documented risk factors that represent hazardous
exposures in conditions described by therule. It defersto the employerin
identifying and implementing appropriate actions to correct those hazards, as well
as in determining appropriate methods to identify those hazards (if the employer is
using the general performance approach). The comments seem to suggest that L& |
should avoid requiring specific abatement measures that would eliminate the
hazardsin a particular way; the rule avoids exactly such a substitution of judgment.
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Lf;ﬁer | Typical Comment(s) or Typical Point(s) Response

16.02 | Too Much Employee involvement The employee involvement described by the rule does not give the employee the
“Therule goestoo far by giving too much power to the employee to select | power to select measures to reduce exposure. It provides for appropriate
the measures to reduce hazard exposure. Employeeinput isvery valuable | involvement and participation, but it does not reduce the employer’ s authority — or
but should not supplant an employer’ sjudgment.” responsibility. It isconsistent with the employee involvement expectations already

found in the safety committee/safety meeting requirements of WAC 296-24-045.
“...increasing workers' ability and power to effect improvementsin their
working conditionswill result in safer and healthier workplaces. The
balance of power will shift and the latitude that employers’ presently have
to expose workers to hazards will be curtailed.”
“Restore employer flexibility so employees and employers can work
together”

16.02 | The proposed rule mandates employee participation as essential to a The rule does not require employersto engage in activitiesin violation of the
satisfactory ergonomics program. In particular, employers must “provide | NLRA. Employers must design a process that complies with the NLRA, but it is
for and encourage employee participation in analyzing caution zone jobs not necessary to violate the NLRA to achieve employee involvement.
and sel ecting measures to reduce WM SD hazards”. Thisduty islikely to
place employers, especially those whose employees are not represented by | WISHA standards already require a safety committee, and employers are ableto
aunion, at increased risk of violating the National Labor RelationsActin | comply with that requirement without running afoul of NLRA requirements.
order to comply with aWISHA requirement.

Many employers have found that committees consisting of rank and file
employees, and members of management, having a broad charter to
address avariety of workplace safety and health issues, have served their
companies and workforces well. Y et, according to the National Labor
Relations Board, these committees often constitute empl oyer-dominated
“|labor organizations” in violation of the National Labor Relations Act.

16.02 | Thereis no abatement measure requirement in the rule. When can an Thisisarisk factor based rule. When the specific risk factors covered in theruleis
employer say “no” to an employee’ srequest or suggestions? controlled under the respective limits in accordance with the hierarchy of controls,

the employer isin compliance.

16.03 | Simplifying the scienceincreasestherisk of being overly cautiousand | The rule provides employers the choice of using more detailed, valid methods of
also underestimate risk. The employersand employees must havethe | assessment. The list of examples of such methods has been expanded in the final
ability to question any results using the specific performance rule.
approach and use more detailed, valid methods for assessment.

18  |mplementation schedule

18.01 | Timeframefor identifying and reducing hazar dslong enough, too The department has concluded that the time frame in the final rule is appropriate.

long, or appropriate.

“This rule imposes an unrealistic timeframe for identifying and reducing
hazards associated with musculoskeletal disorders —with no assurance that
our effortswill be successful nor applicableto the department.”

Thefirst enforcement date (awareness education) has been delayed until July 1,
2002. Thetimeframeisnot unrealistic (but considerably longer than for typical
rules), but it is appropriate to the situation. Many tools exist already, and the
principles or hazard reduction can readily be adapted to new situations.
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Response

“Because our company is part of atargeted industry, total compliance for
al of our memberswill have to be completed within four years of
adoption of the proposed rule. In its supplement to the CR-102 submission
of the proposed ergonomics rule, the department states that it recognized
as far back asthe 1980’ sits need to provide information and technical
assistance to employers to help control work-related muscul oskel etal
disorder hazards. However, scientifically proven resources for reducing
ergonomic hazards associated with muscul oskel etal disorders for the sheet
metal industry are still not available.”

“Employers have up to 6 years to comply and do not have to even begin
efforts until 3 years after thefinal rule. Thisistoo long. Various phases
could be completed within one year (e.g., awareness education, and any
“simplefixes’ like changes in computer workstations could be completed
within one year).”

“We have far too many members that are already suffering from WM SDs
or will begin to suffer during this phase-in period. We believe that the
quantity of documented WM SDs provides ample reason for the
Department of Labor and Industries to shorten the time periods’

“The proposal provides an inordinately long time for employersto
implement the requirements, especially for moderate size businesses
where many of these injuries occur.”

“Theinitial implementation schedule, though feasible for many
manufacturing type tasks, will be difficult to comply with for many
construction, maintenance and agricultural tasks. These types of tasks are
very dynamic in terms of location and the non-routine nature of their
activities. ... implementation schedule be extended to allow sufficient
time to meet these challenges”

“SEIU URGES WISHA TO INCLUDE HOSPITALS (Sic Code 806) IN
THE FIRST ROUND OF THE IMPLEMENTATION SCHEDULE.”

“Some employers with very large workforces may not be able to complete
the hazard analysis for each caution zone job within 24 months.
Additional training will be required for those performing Hazard Analysis
to familiarize them with available tools, the regul ation and Appendix B.

... ORC recommends that the compliance dates be extended by an

The department has al so concluded that the selection of industries based on the
prevention index (described in more detail in the CES narrative) remains the best
approach to determining which industries should be affected first, whether public
or private sector. Finally, L& has concluded that alonger delay for small
employersis appropriate in order to help mitigate any disproportionate economic
impacts on small business that may exist.
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additional 12 months for both the Hazard Analysis and the Hazard
Reduction portions of the regulation.”

“We recommend that instead of the 12 industries with the highest risk of
WM SD' s be required to comply with the rule before other employers, the
rule should include the top 20 industries with the highest risk. That would
include the hospitals (SIC code 806) which pose a significant risk for
registered nurses. ... “these dates are simply too generous ... we strongly
urge you to tighten the timeline so that workers need not be exposed to
WM SD hazards unnecessarily. We recommend that each phase of the
compliance dates be moved up by 12 months.”

“Delaying implementation of the rule may prevent industries from
implementing costly workplace changes that are later proven to be
ineffective in reducing injuries.”

“The implementation time frame is not attainable without additional
measures for construction. The rule requires workforce education at 15
months, task analysis at 24 months and reductions at 36 months after
adoption. To educate everyone involved properly, the task analysis should
be donefirst. Thus, Contractors have less than 15 months to perform their
analysis and begin the education process.”

“Why isthe implementation period for small companieslonger than for
large companies? If thisruleisto be enacted, the implementation period
should be the same for all companies because WM SDs are not more
prevalent in the larger companies. The varying implementation period
seems to indicate that the Department of Labor & Industriesis not ready to
administer thisrule and will rely on the large companiesto develop
policies and procedures that can then be used by the smaller companies.
The costs to develop this program should not be borne by the large
companies.”

“we ask the Department to delay the proposed implementation period for
city employers and related job classifications. We believe that an
extension of two more years is more than reasonable to help cities deal
with the complexities of the regulations, in atime when their staff and
resources are dwindling due to the passage of 1-695.”

“The rules should become effective immediately to help the workers now,
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| Issue | Typical Comment(s) or Typical Point(s) Response
not three to six years after the rule’ s adopted as proposed. How many
more people do we need injured between now and then?’
18.05 | Thehigh-risk groupstargeted under theimplementation plan should | Theimplementation scheduleis based on the injury rates for WM SDs and the
be different. overall injury numbers of WM SDs within the industries. It provides a sound and
“The “Initial Implementation Schedule” appears to be intentionally objective basis for decision making. Inthefinal rule, the most recent data available
targeted at a narrow group of employers, many of which are among has been used, which does include certain segments of health care.
companies |east able to comply with this proposal. Conspicuously absent
from thefirst-year group are the following:
a  Manufacturing industry
b. Health care industry
c. Public utilities, government and state agencies (Other
than L&1)”
18.10 | Seasonal Agriculture The implementation plan has been modified to reflect annual “full-time
“The phase in program as written appears to treat seasonal agricultural equivalents” in order to better reflect employer size. However, it isan error to
employers the same as large employers. Therisk of repetitive motion think that seasonal employment isinherently safer than permanent employment.
injury in seasonal employment islower than that of permanent
employment.”
18.40 | Effective within 2 years or withdrawn Given that the rule will not require any action by employers for 25 months (July 1,

“Towork, any rule must, a) yield effective resultsin 2 years or should
sunset”

L anguage and definitions need to be added/clarified

2002) and will not be fully in effect until July 1, 2004, it is an unreasonable
expectation that the rule will have demonstrated its effectiveness within two years.

19.01 | DEFINITIONS NEEDED In many cases, these terms either are defined or are clear in the context of their use.
“Typical work” needsto be defined.
“Reasonabl e determination” needs to be defined (05105). “Typical work” is defined in the context where it is used, which provides additional
“ Effective alternative means needs to be defined (05110). language not in the original proposal.
“General Performance Approach” needs to be defined (05130). “Reasonable determination” is used consistent with its common usage.
“Specific Performance Approach” needsto be defined (05130). “Effective aternative means” will be determined in relation to the identification
“effectiveness’ needs to be defined (05140(3)). and correction of risks and employee education and information.
“safe harbor” need to be defined “General performance approach” is defined by the requirements found under it, as
“Regular and foreseeable” needs to be defined. is“specific performance approach.”
“Effectiveness’ has clear meaning — the rule does not provide specific, limited
criteriain order to afford greater flexibility to employers.
“Safe harbor” has clear meaning — the employer relying on such documents will
not bein violation.
“Regular and foreseeable” has been addressed with further clarification to the
caution zone.
19.01 | Thefollowing terms need to be well defined: Several terms have been more clearly defined or the context in which they are used

“Intensive keying”

has been clarified in the final proposal.
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“High” and “”moderate” vibration.

“Total workshift duration”

“Recovery cycles’

“Eaw”

“Light” task demand

“SUFFICIENT LEVEL"

“The phrase, “intensive keying,” should be defined in the CZJ table,
probably by adding the text from the definition in section 296-62-05150.
Similarly, “high” and “ moderate” vibration should be defined more
explicitly inthetable.”

“clarification of how to characterize the total workshift duration of a
particular posture or motion, as stipulated in the CZJ table, when it occurs
intermittently for short periods of time rather than more continuously”
“This same section includes a definition for the phrase, “recovery cycles,”
but | did not find this phrase anywhere in the rule.”

“The definition of “intensive keying” is somewhat better, but what does
WISHA mean by “few opportunities for temporary work pauses.””

“This definition is unclear by the use of the term “few” seconds. If we
assume a conservative perspective that “few” isthree, then that translates
to 20 motions per minute or 1,200 motions per hour. Thereis no scientific
research literature that establishes that 1,200 motions per hour of the hand,
wrist, elbows, shoulders or neck increases the risk for WM SDs. This
threshold of repetition is unjustified and insupportable.”

“The definition of recovery cyclesisunclear. What isa “light” task
demand? Isalight task onethat islessthan the threshold values
defined in WAC 296-62-05130?

How often and how long must arest break be to qualify asarest break
under this provision?”’

“Under the proposal, so long as therisk factors have a“ sufficient level” to
contribute to the type of MSD recorded and the employee’ s activity (or
condition) in which the risk factor occurs, makes up “typical work” the
requirements of the proposed rule are applicable. This approach compels
employers to constantly monitor al jobs to determine if any work-related
risk factors have risen to the level of “sufficient” and would, therefore,
trigger coverage under the proposal.”

“Sufficient level” isonly an issue for employers who choose to rely on the general
performance option. Coverage under the rule istriggered by the presence of a
specific risk factor as described in the caution zone table and has nothing to do with
an employer’ sindependent assessment of whether the risk factor is“sufficient” to
cause harm. Employers who wish specific guidance can rely on the specific criteria
in Appendix B. Appendix B and the examples referenced in the text provide
additional guidance that can help employers who choose the general performance
option determine asimilar level for comparison.

19.02

Feasibility Determinations

“Qur industry, compared to “fixed” industry or singular location firms, is
incredibly dynamic and constantly changing. Workplace location can
change daily and tasks hourly, or more often, depending on the need of the

The basis for the test of economic and technological feasibility (discussed in the
CES narrative) is well-established in case law and has been applied in other areas
of occupational safety and health enforcement in the past. However, the
department agrees that the use of industry best practicesto help define the limits of
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project. What isfeasible to one employer may not be to another, or may feasibility is preferable to a case-by-case determination by the employer and,
not be feasible from job siteto job site. eventually, the department. The department will be using the implementation
When “ergonomics’ are added to the issue of feasibility, the problem only | phase-in to work with a number of industry and labor groups (especially thosein
compounds. An action that is considered affordable to one employer may | the highest hazard industries).
not be to another. A serious problem is now created, especially if they are
direct competitors. Theresult may be that a competitive advantageis The phase-in period should also help employers to deal with up-front costs. In
given to one employer or another in terms of direct costs today, never addition, the net effect of the rule will be decreased costs to employers. Because
mind what the future holds in terms of lower workers compensation costs | some employers disregard the long-term benefits of ergonomics, the rule helpsto
—they areirrelevant today. The playing field becomeslesslevel than it eliminate the short-term disadvantage by requiring al employers to implement
already is— 1 do not believe that thisistheintent of the department or the | ergonomic solutions where hazards exist. Rather than creating a short-term
proposed rules.” disadvantage for employers who act responsibly, the rule helpsto level the playing

field by establishing an enforceabl e standard that can be applied to employers who

“Thereisan “economic feasibility” waiver included in this standard. It refuse to act responsibly.
does not include the details needed to determine who is going to decide
what is economically feasible. Thiswaiver cannot be a SUBJECTIVE test
administered, on the job sites, by an individual enforcement officer. The
only way an ergonomic standard can be administered fairly is by
developing an industry specific, OBJECTIVE standard over time, in
cooperation with representatives of all the stakeholders of each industry.”

19.05 | Suggest restructuring definitions section of therule, and other general | The department has considered arange of approaches and concluded that the table
usability/readability improvements. for presenting the two performance optionsisthe best approach.
“1 recommend that the individual rows of the table in section 296-62-
05130 be further distinguished from each other by including row headers, | The department has concluded that readers would be more likely to be confused by
such as#1, “Hazard identification” ; #2, “Hazard analysis’; #5, “Hazard aseparate definitions and references section, so we have | eft the definition of the
reduction”; and #7, “ Documentation”. resources in the definitions section.
“In section 296-62-05150, the defined terms/phrases should be listed as
one group, and should not be interspersed with the descriptions of
information sources. The definitions aretoo easily passed by in the
present format.”

19.11 | “Pinching” and “gripping” force/weight definitions. Thefinal rule includes the force of the grip and limits the use of weight to objects

“The pinching of an object weighing greater than 2 Ibs. Resultsin a
cautionary zonejob. For thisrisk factor, pinch force iswhat isimportant
not what the object weighs. What of tasks that include the clipping of
partsto arack with 4 ounce clips but require 12 or more pounds of force
to use? Thewording of the standard would exclude this operation as even
acaution zone job. | recommend this requirement be corrected.

For the specific performance approach, gripping an object weighing more

being supported by the grip.
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Lf;ier | Typical Comment(s) or Typical Point(s) Response
than 6 Ibs. Per hand for more than 4 hours aday is defined asa WM SD
hazard. If my job wasto push a grocery cart around filled with 30 Ibs. Of
groceries for 4 hours, the proposed rule would tell my employer to
engineer a solution for me under thisrule or limit me under this threshold.
No other ergonomics analysis would find thisa problem onit’s own. |
recommend this requirement also be corrected.”
“High hand force: The concept of specifying the weight of the object
being pinched as arisk factor is confusing. The more typical definition of
risk is the force of the pinch grip required to hold or manipulate the
object.”

19.12 | “Best practices,” “best management practices’ needsto be better The standard does not use “best management practices” or require “best practices”
defined, and guidance provided. to be adopted. It references“best practices’ as methods that can be identified and
“The standard states that we adopt best management practices. Best agreed upon by industry labor and management and by the department as
management practices have been proven to work in Europe, but they are representing appropriate ergonomics solutions within an industry or a portion of the
not available to our industry within the United States.” industry.

19.16 | “Must” istoo strong aword to usein therule. “Must” denotes arequirement, for which an employer is ultimately liable to
“On page 3 of “ Supplement to CR-102 submission proposals” eight citation. It has the same meaning in statute or regulation as“shall.” In the cited
key elements, “Must” is an unsafe word. examples, “must” accurately reflects the department’ s meaning.

. !tem 2 !Empl oyersmt ensur'e employees worki ”9 m”or The ergonomics awareness education requirement specifically addresses the timing
supervising these jobs receive Ergonomics awareness education”. We of the education. Within that context, employers must ensure that employees have
are aseasonal business and have new employees daily. received it.

Item 3: “If jobs have WM SD hazard the employer must reduce

exposure below hazardous levels or to the degree feasible.” What is Feasibility isdiscussed in the CES narrative. Therule specifies hazardous levels

feasible and who has scientifically determined hazardous levels? for employers who choose the specific performance option. Whether employers

Item 5: “Employers must provide for and encourage employees use the specific or general performance option, they must eliminate the hazards, if

participation in activities required by the rule.” Must istoo strong aword. | feasible.

Our employees have a big say but we don’t force them to participate.”
The rule does not say that employees must force employeesto participate. It states
that employers must provide for and encourage employee participation.

19.30 | “no-recordkeeping” isfalse and misleading. Under the law, the department must document that a violation occurred before

“Finally, the department’ s estimates for basic awareness education,
training, and managerial and administrative costs are deceptive, asthe “no
record-keeping” requirement in the proposed ruleis false and misleading.
To demonstrate that compliance activities were carried out, documentation
will be essential. Infact, asan employer in atargeted industry, a sheet
metal contractor may have to be prepared to produce documentation to
demonstrate that activities undertaken to assure that the rule was not

issuing acitation. While employers may choose to maintain additional
documentation in the case of a dispute, the rule does not require any such records.
Put simply, an employer who does not keep records of caution zone determinations,
awareness education, or hazard analyses cannot be cited simply for failure to have
such records. If employeeinterviews or direct observation suggest that one or
more of these did not occur, the employer may wish to dispute that conclusion with
records or other documentation. But they are not required.
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Lf;ier | Typical Comment(s) or Typical Point(s) Response
applicable to its workforce.”

19.40 | Hierarchy of Controls Thefinal rule makes clear that PPE can only be used when more effective controls,
“Will the final rule require that PPE is only used after appropriate such as engineering controls or administrative controls, are not feasible (or will not
consideration of other more effective and less user-dependent control reduce the hazard sufficiently).
measures following the accepted hierarchy of controls? Failure of the PPE
or itsimproper selection and use frequently can result in additional worker
WMSD.”

19.40 | TheRule specifiesthat engineering controls should be firstly used to Theruleis consistent with the well-established hierarchy of controlsin
control or reduce WM SD hazards, then administrative and personal occupational health and safety. Controlsthat rely almost entirely on employee
protective equipment. Why can’t we use a simple method to reduce the training and behavior, such as lifting techniques or personal protective equipment,
hazard (such as providing apair of knee pads) rather than expensiveones | arelessreliable and therefore engineering or administrative controls are preferred
(e.g. changing the whole machine)? It may not be feasible to rotate (where feasible).
employees on different jobs due to different pay scales and training
reguirements etc.

19.50 | Thedefinition of MSD is much too broad. Therationale for therule is based on the best available data. Occupational disease

“We object to the data “ 50,000 accidents ayear of thistype” upon which
thisruleisbased. Thisdataistaken from claims, which include the work-
relatedness opinion of doctors who have not seen the workplace, nor do
they know the work of the claimant. The injuries or accidents are not
differentiated by age of the employee.

Employees who have repeat accidents of the same nature are counted as
separate events. The definition of MSD is so broad asto be meaningless.”

“MSD injuries are very loosely defined and |eft to varying interpretations”

“We suggest WAC 296-62-05150 be revised as follows:
“Work-Related Musculoskeletal Disorders (WM SDs)” —
Occupational-d Disorders demonstrated to be caused or
aggravated by work that involve soft tissues such as muscles,
tendons, ligaments, joints, blood vessels and nerves. Examples
include: Work-related M—muscle strains and tears, ligament
sprains, joint and tendon inflammation, pinched nerves,
degeneration of spinal discs, carpal tunnel syndrome, tendinitis,
and rotator cuff syndrome. For purpose of thisrule, WM SDs do
not include injuries from dlips, trips, falls, motor vehicle
accidents or being struck or caught in objects.””

claims are adjudicated based on a consistent set of criteria, and claims are only
allowed and paid if the legal tests have been met. The department also has been
provided with testimony suggesting that many employees do not report WM SDs
when they occur.

The definition of WM SD is part of therule’s purpose. It is not necessary that
employers understand or agreeto it in order for the rule to work. The rule does not
rely on aninjury trigger, but on the identification and reduction of a specific set of
risk factors that have been shown to cause WM SDs.
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| Response

20.00 Non-Economic Comments on Ergo survey 1

20.01

Not big enough
Not big enough to identify problem areas by industry, etc.

We used the SHARP 1998 Employer Survey “Muscul oskeletal Disorders, Risk
Factors and Prevention Steps’ to estimate the extent of employee exposure to risk
factors by industry, as well as some of the general measures employers take among
those taking prevention steps. This report is available from L& | upon request.

20.02

Employersdon’t see a problem
Survey indicates majority of employersdidn’t consider WMSDs a
problem and 2/3 reported not having any WM SDsin previous 3 years

Not all employers have workers with reported WM SDs in the workplace at any one
time. Thisis particularly true of the smallest employers (1-10 employees) where
the statistical likelihood islower based solely on sample size. Among large
employers (50+ employees) 67% reported upper extremity, 61% reported back and
48% reported lower extremity disorders, compared to 15%, 11% and 7%
respectively for the smallest employers. Turnover and reporting bias are often
issuesin small workplaces. The extent to which thiswastruein this survey isnot
known. Awareness of WM SDs and their relationship to workplace hazardsis often
unknown to small employers and their workers. Thisiswhy ergonomic awareness
education is so important.

20.03

21
21.01

No clear evidence of risk factor pattern
Employer survey doesn’t give clear evidence of risk factor pattern and
finds that many such factors are not associated with MSD occurrence

Worker responsibility

Difficult to convince employeesto take actions

...having to supervise all of my employeesindividually...: posture,
keyboard usage, mouse usage...

The decision to keep the 1998 employer survey as simple as possibleresulted in a
high response rate of 75%. The goals of asurvey are very different from an
epidemiological study. It's purpose was to describe the extent of exposures. One
of the limitations of the survey design was not being able to look at combined
exposures, such as number of employees exposed to both high force and high
repetition, or awkward postures and intensive keying. Additionally, we were not
able to separate WM SDs by body region. Thus, for statistical modeling purposes,
we could only look at all WMSDs and each risk factor. One would not expect to
find a positive association between, for example, intensive keying and back or
lower extremity WM SDs, and in fact these results point this out. Most of the
exposure-response rel ationships were identified with manual handling, working
with the hands above the shoulder, repetitive arm work, and use of vibrating tools.

This rule does not establish significant new obligations to supervise employees not

already defined in the WISHAct. The rule requires employers to use control
methods that do not rely on personal behavior before turning to those methods that
do rely on such behavior.

The hierarchy of controls reflected in the rule recognizes that solutions that do not
rely on the individual employee for implementation are always superior to those
that require extensive training and enforcement by the employer. This principleis
built into many other WISHA rules.

21.01

| provided ergonomically correct tools, workstations, and equipment, but
the workers will not use them or will not use them correctly. How could |

Therule prefers controls that do not rely on individual employee behavior for
success. To the extent an employer must rely on such behavior, the employer has a
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force them to bein compliance? number of available mechanismsto encourage and, when necessary, to enforce safe

work practices.

21.01 | "Sincetheserulesareto bein placeto circumvent possible futureinjury it | The rule confirms ahierarchy of controlsthat prefers controlsthat do not rely on
will be difficult to convince employees, who are human, that they may be | the behavior of individual employees. In any event, employers have the capacity to
risking future injury. Who ever listens to those warnings? Only themost | enforce workplace rules and must do so in relation to other safety and health
astute people and they are not the onesin the general work force." requirements, virtually all of which focus on the prevention of “future injury.”

21.01 | L&I can’t expect employersto be responsible for employees Employer responsibility for workplace safety and health is well-established and is
“1f we have to invest many thousands of dollars to modify our work place, | the basisfor the Washington Industrial Safety and Health Act. While employers
it would be very upsetting to have spent the money and not have amethod | are not required to monitor employees continuously, they are responsible for
of ensuring that the employee will have to comply with the correct enforcing employee compliance with workplace safety and health rules (and for
utilization of those changes.” identifying and implementing available controls that do not rely upon individual

employee behavior for their success when feasible). Employers have awide range
of available methods to enforce employee compliance with employer expectations.

21.02 | Worker training and conditioning should be primary As noted el sewhere, education and awareness do not provide the best solutions to
“It ismy firm belief that stress should be placed on training of proper systemic or engineering problems that are outside the employee’ simmediate
lifting, body fitness, and warm up, exercises before work, rather than control. Trainingisonly part of the solution, and it rarely provides the best way to
limiting aworkers activities. Not all the limitsin the world will replace address an occupational hazard.
education and awareness.”

21.05 | Workersshould befreeto chose high risk trades, with no ergonomics | The WISHAct does not allow L& to accept the argument that arisk to employees
ruletorestrict their activities. of injury or illnessis acceptable provided the employee has freely chosen the
“My job has caution zone written all over it. ... unfortunately thereisno activity. Infact, since wages create an implicit “economic control’ over an
light duty here. No one forced usinto thistrade, it's what we do.” employee’ sfreedom, it is difficult to describe a choiceto do ajob that is not safe as

atruly “free” choice when other employment options may not be available. Asa
“Thankfully we' re not indentured servants, we work here “at will” and can | matter of legislative policy, job safety and health has not been left to the “free
leave anytime .. which may be necessary due to the likely migration of market.”
manufacturing investment from our state.”

23 Criticism of the rule as not protective enough

23.01 | Combination of Risk FactorsIncreases Risks It istruethat not all risks will be addressed by the rule, nor will all WM SDs be
...there are many jobs that have exposures to several of the risks but do prevented by employer compliance with the rule. The rule focuses on specific,
not exceed the exposure limit of any single risk alone. With acombination | readily identifiable risk factors for which there is compelling evidence. The hazard
of all the exposures together, the risk of developing a muscul oskeletal levels discussed in Appendix B do take into account the inter-relationship of risk
disorder may be as great or even greater. This could be aloophole for factors when caution zone jobs are being assessed under that option, as do most
employers.... widely accepted approaches of the type recognized under the general performance

option.

23.02 | Risk factorswon’t be addressed because of short duration The duration for the risk factor is not based on duration of time exposed to the risk

Most tasks in nursing not performed two hours per day, so risk factors
associated will not be covered by therule.
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doing individual tasks but of the time exposed doing all tasks together involving
therisk factor. If thetotal time exposed still does not exceed the levelsin therule
when taken together, then therisk is not addressed by the rule.
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APPENDIX D1:
COMMENTS AND RESPONSES SUMMARIZED BY CATEGORY OR SUBJECT MATTER

Issue
number

Typical Comment(s) or Typical Point(s)

Response

23.03

The proposed rules need to include detailed recor d-keeping
requirements.

"There should be stringent record-keeping requirements on the job
analyses, worker involvement, training (extent of training and who was
trained as well aswho did the training, etc.) Abatement methods and
evaluation methods."

The department has determined that detailed recordkeeping requirements are not
necessary since the ruleidentifies the risks that must be addressed and existing
enforcement techniques (direct observation, interviews, etc.) can be used to
determine the extent of any violations. Whileit islikely many employers will
choose to keep records of various sorts, L& | decided that requiring such records
would be unnecessarily burdensome.
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